
Demystifying DNA – What is it?  How 
do I get it?  How do I get rid of it? 

In this presentation, participants will learn about the history and science behind the 
use of forensic DNA, how to read DNA reports, the necessity of defense DNA expert 

consultation, current laws on defense post-conviction access (or lack thereof) to 
DNA evidence, where the future of DNA evidence is headed, as well as how to 

litigate DNA related issues on appeal, from filing a post-conviction DNA motion to 
challenging DNA results that were used at trial.  Case examples will be utilized. 
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I 9 Defendant, WILLIE CHARLES CLEVELAND, by and through his attorneys,] ustin Brooks, 

20 exander Simpson, Alissa Bjerkhoel, and Raquel Cohen of the California Innocence Project [the 

21 Project!, hereby moves this Court for an order pursuant to Penal Code section 1405, subdivision (c) 1 

22 directing the respective agencies in this case to make all reasonable e!Torts lo provide copies of 

23 laboratory reports as well as the status of any and all physical evidence related to this case. 

24 This motion is based upon the arguments contained in this motion, the files and records in this 

25 case, and any evidence, arguments, or authorities presented al a hearing on this motion, should this 

26 Court deem a hearing necessary. 

27 

28 

lf------------

1 Subsequent sectional references will be lo the Penal Code unless otherwise noted. 
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I. 

STATEMENT OF FACTS 

The following Statement of Facts is taken verbatim from the a_ppellate court opinion in People 

4 v. Cleveland (Court of Appeal Case No. B002069): 
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The body of Valerie Roberts was found about 20 feet down an embankment 
adjacent to the Rosecrans offramp of the Long Beach freeway on May 21, 1978. She 
was wearing a pair of pink underpants, a white bra, a blue pullover top that was pulled 
up, and nothing on her feel. It appeared that she had been rolled down the 
embankment. There was no identification with her, and the police did not learn even 
her possible identity until May 22, when her stepfather called. She was identified by 
her mother and her stepfather on May 23. 

The deputy medical examiner who performed the autopsy for the coroner's 
office on May 25, 1978, determined Roberts died as a result of a ligature strangulation 
that produced lack of oxygen to her brain. The ligature in this case was similar to a 
shoelace, and was completely Ilal. In the deputy medical examiner's opinion, the 
victim probably lost consciousness within 20 to ,to seconds of strangulation, but it took 
6 to 8 minutes of maintained pressure for her to die. 

Manuel Uribe lived with Valerie Roberts in May 1978. When he left for work 
at3 p.m. on May 20, Valerie was at home. After getting off work.at 11:30, he went to 
a party celebrating the baptism of a child at Vincent Quintero's house. Valerie was not 
home when he returned at about 12:30 a.m. on May 21. Her blue corduroy pants, 
thongs, black purse, identification, wallet, and tee-shirt blouse were missing. The 
police would not help since she had not been missing for more than 48 hours. Later 
on Sunday, May 21, Uribe went to her mother's house, in their same apartment 
building, and told her that Valerie had not been home all night There had been no 
forced entry into the apartment. 

[Cleveland], who worked with Valerie at one point at the Farmer's Insurance 
Company in Orange County, visited her at her apartment two or three times in May 
in the afternoons. [ Cleveland] had asked the victim to go to several concerts with him. 
Uribe told the officers that [Cleveland] had concert tickets for that weekend and 
Valerie did not want to go with him. [Cleveland['s telephone records show telephone 
calls to Valerie's telephone number on May 18 at 8:44 p.m., on May 19 at 10:01 p.m., 
and on May 20, at 7:17 p.m., at times when Uribe was not home. The concert that 
weekend was to be at the Hollywood Palladium on May 20. 

Uribe further testified that Valerie did not trust [Cleveland]. [Cleveland[ once 
told her while he had Valerie's cat in his arms "I could just kill this catjust by choking 
his neck." 

Sandra Cleveland, [Cleveland]'s wife, invoked the marital privilege upon retrial. 
She had married him March 8, 1979, subsequent to the previous trial. The trial court 
in the case at bench declared her unavailable for the People and therefore allowed that 
her testimony from the preliminary hearing and the first trial be read to the jury. She 
testified that in May 1978, when she was living with [Cleveland], she was not aware of 
his friendship with V alcrie Roberts. At the preliminary hearing, she testified she had 
never seen the hammer handle with the shoelace but al trial testified she had seen the 
hammer handle in [Cleveland]'s trunk without the string attached. [Cleveland] drove 
her to work at a hamburger stand on May 20, 1978, at about 8 p.m. He was not feeling 
well but later came to sec her at work at about 3 a.m. and returned again at 4,:30 to 
5:30 a.m. to pick her up to take her home. When she got home, she saw a wet place 
on the bed blanket; [Cleveland] said that he had gotten sick.and threw up. He also had 
washed the tee-shirt he had been wearing earlier and put it in the bathroom hamper. 

After the police showed her a document simed by [Cleveland] granting them 
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permission to search the house, she saw them take a basketball net with a shoelace on 
it. [Cleveland] had told her that "that's the way it was" when he got the basketball neL 
Sergeant Dillon also took [Cleveland]'s two telephone books; they were under the 
couch in the living room although [Cleveland] usually kept them together in the car or 
one in his pockeL On the front cover of one book was written "Valerie" and Valerie's 
telephone number. Valerie's address and two telephone numbers were in 
[Cleveland]'s writing in his more private telephone book as well. 

Investigators also searched Cleveland's car. They discovered a shoelace 
attached to a broken hammer handle in the car. Investigators later determined the 
ligature marks matched the shoelace. Other markings on the victim's back matched 
the broken, irregular portions of the hammer. The circumference of the noose and 
the victim's neck were also consistent. 

Sandra Cleveland, then Sandra Jenner, further testified that while playing 
around with [Cleveland] one to two weeks before his arrest, she scratched him in a 
couple of places on his back with her fingernails. She showed her fingernails to the 
jury and testified that they were longer before [ Cleveland] 's arrest because she was not 
biting them at that time. 

Sandra was not home on May 18 or 19 when [Cleveland] called Valerie's 
number, nor was she aware that he was on the phone on May 20 about 7 to 7 :30 p.m. 
because she was in the bathroom getting ready for work. 

Sergeant]ames Mercer of the Los Angeles Sherill's Ollice testified as to the 
victim's condition when she was found. After the victim was identified on May 23, he 
checked out her boyfriend's statement and found that Uribe had been working on May 
20. In the course of further investigation. Mercer interviewed [Cleveland] who went 
with the investigators to the Norwalk Sherill's station and then to downtown Los 
Angeles. Although the deputies had not mentioned the purpose of the investigation, 
when [Cleveland] heard that they were investigators, he said "Is this about Valerie?" 
[Cleveland[ consented to a search of his car, which was done on May 25 at about 9 
a.m. at the Norw;tlk Sherill's station by Criminalist Rhodes and Mr. Fisher with 
others, including Mercer, present. The hammer handle with the shoestring attached 
was wrapped in a rag in the trunk of the car underneath a tee-shirt and other clothing. 
It was taken to the autopsy, which was then proceeding, and the deputy medical 
examiner compared it to the injuries on the victim's back and neck; he thought it was 
the murder weapon. Mercer also found the basketball net with a similar shoestring in 
[Cleveland]'s apartment. He did not know about the importance of the blanket and 
tee-shirt at that time; and when he later found out, SandraJenner told him that they 
had been washed at the laundromat. At the time he searched the house, Sandra's 
fingernails were all short. 

Dr. Edward Rhodes, a criminalist for the Los Angeles Sherill's Ollice, 
searched [Cleveland]'s automobile on May 25, 1978, and seized about20 items. One 
of the hairs found on [Cleveland]'s tee-shirt in the trunk of his car had microscopic 
details "consistent" with the hair of the victim. Mercerized cotton that was removed 
from the broken end of the wooden hammer handle could have been either from the 
rag in which it was wrapped or from the victim's shirt. A small portion of material 
taken from the victim's right fingernail clippings showed a preliminary positive test for 
the presence of blood. While one would expect to !ind some sort of skin transfer on 
the string, just because there was no evidence of skin or perspiration or bodily 
secretion on the shoelace does nol mean that it did not cause the victim's death.2 

26 
2 Testimony of Rhodes emphasized by the defense includes the fact that nothing significant 

as found on the lace, there were no obvious kinds of stress on the string, the pubic hair from 
[Cleveland['s clothing and those from the victim's were different, and that he did not take any hair 

28 samples from SandraJenner. 

27 
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The defense was alibi. In addition to defending himself and trying to raise 
sympathy for himself, [Cleveland[ tried to point to Manuel Uribe and Vincent 
Quintero as the possible murderers of Valerie Roberts. 

The victim's mother, Leona Johnson, testified that she last saw her daughter 
at 2:45 p.m. on May 20. When she drove by later, at about 6 p.m., she and her 
husband saw Manuel Uribe's car parked in the carport of the apartment he shared with 
her daughter. Her husband corroborated this episode. However, the prosecutor 
brought out that neither of them had mentioned this rather significant "fact" at the first 
trial, in which Mrs. Johnson had testified. They have since befriended [ Cleveland] 
and his wife, who has lived with a them at times since the death of their daughter. Mrs. 
Johnson testified that she would like to see [Cleveland] acquitted.3 

Mrs. Johnson testified that a few days before May 20, she saw black and blue 
bruises on her daughter between the hip and knee. Regarding I Cleveland] 's reputation 
for violence, Mr. Johnson stated: "I would say that he was as nonviolent as any man 
I have ever become acquainted with." At the preliminary hearing, Mrs. Johnson 
testified that the last time she had seen her daughter was Friday, May 19, not Saturday, 
May 20. 

Various friends and acquaintances of [Cleveland[, including Cindy Lou Davis, 
Dan Greenwood, Glen Walton, Irving Vinson, Robert Washington,]. B. Hunter, and 
Ronald Summers testified on behalf of [Cleveland]. Their testimony indicated that 
[Cleveland] and the victim were friends while working at Farmer's Insurance and that 
they had talked with [Cleveland] about going lo a jazz concert in San Diego with a lot 
of people from work. Several of them also testified that on the evening of May 20, 
they went to a party given by J.B. Hunter, who worked al the warehouse at Fanner's 
Insurance. For that reason, Glen Walton and Irving Vinson were not at home when 
[Cleveland] called them." 

Several of the witnesses also testified regarding the basketball hoop, net, and 
shoelace. Walton testified that the lace was one of a pair from [Cleveland]'s car and 
appears to be the same lace as the alleged murder weapon. According to him, only 
one of the hooks on the basketball rim was hanging down, and they would use the 
string to tie up that part of the net around the rim. Irving Vinson testified that either 
Glen or [Cleveland] kept the net and that they used the shoelace because the hoop did 
not have any loops. Robert Washington, testified that I Cleveland] "always" kept the 
hoop in his car. 

As to the relationship between [ Cleveland] and the victim, Greenwood, who 
both worked at Farmer's Insurance and lived in the same apartment complex as the 
victim, testified that he saw [Cleveland] al the victim's apartment two times after work. 
Walton testified he did nolknow of any plans by [Cleveland[ to see the victim the night 
of May 20. Ronald Summers, the manager of the Farmer's warehouse, who lived in 
the same complex as the victim, testified that he had seen [Cleveland]'s car at Valerie's 
for lunch between 11:30 and 12:15 but that [Cleveland] never had lunch at 2:30, the 
approximate time Uribe had seen them together. He did testify on cross-examination 
that he had seen [Cleveland['s car at the victim's about two times even after she had 

3 Mrs. Johnson further testified that she had gotten the aid of a psychic to try to help her 
24 investigate the death of her daughter. Mr. Johnson testified that his other stepdaughter had died on 

25 the 20th of another month and on a Saturday and that he was suspicious about the circumstances. 
Although she was driving under the influence on a motorcycle, he thinks that it was possible someone 

26 injected alcohol in lo her and feared that his third daughter could be next 

27 4 Walton and Vinson testified that their spouses were at home to receive the phone calls. 
Although Walton testified that I Cleveland] was supposed to call him for directions to the party, Vinson 

28 testified that Hunter told everyone al work on Friday where the party was. 
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stopped working at Farmer's and that they had an ongoing relationship. When Mrs. 
Johnson came to Farmer's Insurance to inquire about the victim, she specifically 
wanted to see !Cleveland]. 

Margaret Krisik, manager of a girl's softball team, testified that !Cleveland] was 
coach of the team. 

Sergeant Clinton Dillon of the Los Angeles Sherill's office was called as a 
witness for !Cleveland]. He testified that Uribe told him that he went lo work at 3:30 
on May 20. Uribe also told him that he had used Vincent Quintero's car to look for 
the victim and that Uribe said Valerie saw !Cleveland] on May 19. 

I Cleveland I gave Sergeant Dillon written pennission to search his house and 
his car, and Sandra Jenner did not refuse to show them anything. On 
cross-examination. Sergeant Dillon testified that SandraJenner told him that she had 
washed the blanket and the tee-shirt so the investigators did not seize those items. Mrs. 
J olmson never told him that she saw Manuel Uribe's car at 6 p.m. in the carport on 
May 20. He testified that Mr. Johnson told him about that alleged incident only a 
week before the retrial, not in October or November of 1978. 

Defense counsel called Sandra Cleveland as 'his next witness and then 
approached the bench. He told the court at that time that Mrs. Cleveland has 
indicated that she does not want to testify unless she talks lo a lawyer. After some 
discussion, the court asked to call a public defender for her. At one point in the 
middle of [Cleveland] 's testifying, defense counsel told the court that he would not call 
Mrs. Cleveland because "!her] lawyer said she was not going to testify." After the 
defense rested, he again said that he was not going to call her because her lawyer said 
that he was not going to let her testify. The court said if she were called by 
!Cleveland!, the court would order her to testify unless she had a valid right not to 
incriminate herself, which the court would rule on a question-by- question basis. The 
prosecutor inquired as to _whether the basis for her not testifying was a FilU1 
Amendment ground, and defense counsel stated "la]ll I know is, her lawyer said he is 
not going to pennit her to testily." When defense counsel expressed a concern about 
calling her in front of the jury and then having her not testily, the prosecutor stated 
there could be a hearing without the jury and that he wanted lo assure that !Cleveland] 
received a fair trial. The prosecutor encouraged having a hearing and stated that they 
did not know why the public defender would not allow her to testify. 

[Cleveland] was the last witness to testify in his own behalf. I Cleveland] testified 
that the last time he saw the victim was on May 11, and that he did not kill her. He 
admitted visiting her on his lunch hour from 11 :30 to 12: 15 and twice on his break 
from 2 to 2: 15. He denied a sexual interest in the victim and said that he did not tell 
SandraJenner about his relationship with the victim or with other ladies because she 
was jealous and he had a reputation as a ladies' man before they met. 

I Cleveland! attempted to explain the incriminating evidence produced by the 
People. Regarding the shoelace, !Cleveland] testified that a friend named Hack 
Bernard got the laces and that I Cleveland] took them from the package and was lifted 
to the basketball goal to make the necessary loops. He said that he used both laces to 
tie the hoop around the rim.5 He found one of the laces, apparently the one found 
by the police in his trunk, next to his car on May 20, after he had decided not to play 
basketball and had returned the rest of the net and string from the back seat of his car 
to his house and had put it on top of his television. When he saw tl1e string by the car, 
he picked it up and threw it in the trunk. He admitted having tl1e hammer handle but 
testified tliat he used it as a lever when working on his car. He had last seen it on May 
18, lying next to the bats and gloves he used for the girls' softball team. He had no 

5 At one point he testified that tl1e basketball hoop had no "hinges and al another time that 
28 tl1ere were two hinges." 
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idea how the rag, hammer handle, and lace got together. 
I Cleveland] testified that the concert to which he had invited the victim was on 

June 3, in San Diego. Although he had no money on May 20, according to his own 
testimony, he testified that he would buy the tickets for the concert for the two of them 
but that Valerie would not be his "date." Contrary to the testimony of one of his own 
witnesses, [Cleveland[ testified that the concert was for one day and not for two. The 
phone calls he made to her on May 18, 19, and 20, were regarding that concert. The 
last phone call, on May 20, al about 7: 17 p.m., was only for one minute long.6 

[Cleveland]'s version of the night of May 20 lo 21, was that he was al home 
calling friends lo arrange lo go lo the party atJ.B. Hunter's. He salon the porch and 
watched television, since it was a hot night. At one point he spoke to his neighbors. 
He had a half pint of scotch and later threw up on his blanket and shirt. He washed 
the spot on the blanket and the entire tee-shirt. After visiting Sandra at the hamburger 
stand where she worked, he returned home and later went back lo pick her up. He 
admits that portions of the story he gave lo the sheriff's deputies regarding his activities 
on the night of May 20, were a "pack oflies," For example, no such person as Eddie 
Davis existed. And [ Cleveland] had not asked Robert Montgomery, a retarded friend, 
to gel Valerie and bring her over. He admits voluntarily talking lo the police and 
saying eight or nine times that he had killed Valerie, but he also testified that he lied 
about killing her. He also denied ever threatening the victim or her cat. During his 
interview with the sheri!T, he read an inscription Valerie allegedly made on a 
photograph lo him ("I an1 glad you work here. It makes me want to go to work. You 
make me happy. Valerie") and then he thinks he started crying. He could not 
remember if he cried when he said "I killed her." 

[Cleveland] admitted the reputation of being a ladies man, saying that he often 
was involved with live to six ladies at a time. However, he denied that the nude 
photographs of a woman found in his trunk belonged to him. 

Sergeant Dillon was the only rebuttal witness. He testified that he watched the 
interview of [Cleveland] through a one-way glass and does not believe that [Cleveland] 
cried when shown Valerie's photograph. He thought that [Cleveland] began to cry just 
before he slated "I did it." Though given the express opportunity lo do so, neither 
party introduced the lapes into evidence. 

(People v. Cleveland (Court of Appeal Case No. B002069), footnotes in original.) 

II. 

ARGUMENT 

OnJanuary 1, 2015, the California Legislature amended section 1405, in part, "to clarily the 

process for providing infonnation and documentation of DNA evidence lo the convicted person or 

convicted person's attorney." (Sen. Bill No. 980, bill analysis, 08/14/2014.) The California Legislature 

noted that, despite the widespread acceptance of DNA testing as a powerful and reliable form of 

forensic evidence that can conclusively reveal guilt or innocence, many prisoners had no legal means 

26 I>-----------
27 6 [ Cleveland] testified regarding that phone call that the victim told him she was going out with 

"Vincente" that night. He slated he did not mention Vincente lo the police, however, because "my 
28 head was all bombed oul. Itjusl didn't mallcr what I said." 
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1 to discover if the biological evidence in their case actually still existed. (Ibid.) In the post-conviction 

2 context, prosecutors and law enforcement were under no obligation to provide documentation on the 

3 status of physical evidence in a given case. Even more alarming was that some agencies had told 

4 defendants seeking post-conviction DNA testing the evidence had been destroyed according to 

5 computer records or a note in the file, only to discover years later that it had not, a fact that could have 

6 been discovered by a simple physical search for the e,idence.7 Because of these concerns, and 

7 recognizing the existing DNA statutory scheme was inadequate, the California Legislature and the 

8 Governor signed Senate Bill 618 into law. 

9 The modification of section 1405 clarified the obligations of the entities who possessed or had 

IO possessed prior DNA reports and biological material by adding subdivision (c) to the statute. (Sen. 

11 Bill No. 980, bill analysis, 08/14/2014.) The purpose was to streamline the judicial process associated 

12 'th post-conviction DNA testing requests, reduce delay in seeking post-conviction DNA testing, save · 

13 the costs of unnecessary litigation, reduce the likelihood of people spending time in prison for crimes 

14 they did not commit, and further the cause of California. (Ibid.) Section 1405, subdivision (c) states 

15 the following: 
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Upon request of the convicted person or convicted person's counsel, the court may 
order the prosecutor to make all reasonable efforts to obtain, and police agencies and 
law enforcement laboratories to make all reasonable efforts to provide, the following 
documents that are in their possession or control, if the documents exist: 

(I) Copies of DNA lab reports, with underlying notes, prepared in 
connection with the laboratory testing of biological evidence from the 
case, including presumptive tests for the presence of biological 
material, serological tests, and analyses of trace evidence. 

(2) Copies of evidence logs, chain of custody logs and reports, 
including, but not limited to, documentation of current location of 
biological evidence, and evidence destruction logs and reports. 

(3) If the evidence has been lost or destroyed, a custodian of record 
shall submit a report to the prosecutor and the convicted person or 
convicted person's counsel that sets forth the efforts that were made in 
an attempt to locate the evidence. If the last known or documented 
location of the evidence prior to its loss or destruction was in an area 

26 It-----------
27 7 Innocence Project, Inc., DNA Exoneration Cases Where Evidence Was Believed Lost or 

Destroyed, <hup://www.innocenceprojecLorg/Conlenl/DNA Exoneration Cases Where faidence 
28 vVas·Bclieved Lost or Destro ed. ih i> (as of Feb. 2, 2015). 
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controlled by a law enforcement agency, the report shall include the 
results of a physical search of this area. If there is a record of 
confirmation of destruction of the evidence, the report shall include a 
copy of the record of confirmation of destruction in lieu of the results 
of a physical search of the area. 

4 (Pen. Code,§ 1405, subd. (c).) 

5 

6 

Physical Evidence Collected in this Case. 

The Los Angeles County Sheriffs Department was the investigating agency in this case and 

7 collected the majority of the physical evidence. (Exhibit A, Declaration of Alissa Bjerkhoel, 11 3.) The 

8 Orange County Police Department also recovered evidence in !he case. (Exhibit A, 11 3.) Numbers 

9 associated with the case include Los Angeles County Sheriffs Department Case #s 

10 078-05519-2551-014 & 078-05519-2553-014, Coroner's Case #78-06475, Orange County Police 

11 Department Case #78-7-547, and Los Angeles County Superior Court Case #A614269. (Exhibit A, 

12 ,i 3.) However, due to !he fragmented files in the Project's possession, itis unclear whether these are 

13 the sole numbers associated with the case. (Exhibit A, 11 3.) From the documents in his file, the 

14 Project has been able to ascertain that the following evidence was collected in connection with this case 

15 and has identified tl1e corresponding Item and Evidence numbers as detailed below: 
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Item Description LASO LASO LASO OCPD# 
Item# Lab Lab# 

Receipt# 

One woven purse 1 

"Michelob" beer bottle 2 

Two S-track tape cartridges 3 

21 color photographs of nude females 4 

One plastic banding material 5 

One hammer handle with shoelace and terrycloth 6 C73764, ER-8 

Black shoelace from hammer handle 6 C73764 ER-Sa 

Terrycloth rag from hammer handle 6 C73764 ER-Sb 

Wooden hammer witl1 broken handle 6 C73764 ER-Sc 

Hair samples from rear seat 7 

One daily reminder book for 1976 s 

One black address book 9 
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One cartridge of Kodak 110 fihn 10 

One basketball net with black shoe string 11 

Two vials of blood from Cleveland 12 C70796 ER-13 

Head and pubic hair samples from Cleveland 13 C73765 

Head hair sample 13 C73765 ER-I I 

Right hand lingcn1ail scrapings 15 C73765 ER-9 

Left hand lingemail scrapings 14 C73765 ER-10 

A tube of vaginal contents from victim Roberts C82812 

Blood and saliva samples from Manuel Uribe C82903 

Fingernail clippings from the victim Roberts C73766 ER-16 

Head hair samples from the victim Roberts C73766 ER-17a 

Pubic hair samples from tl,e victim Roberts C73766 ER-17b 

Blood sample from victim Roberts C73763 ER-14 

Victim's clothing C88282 ER-15 

Debris from victim's clothes C88282 ER-15 

Pubic hair from victim's clothes C88282 ER-f5a 

Victim's shirt C88282 ER-15al 

Victim1s bra C88282 ER-15b 

Victim1s panties C88282 ER-15c 

Unknown Item of evidence C03281 ER-15d 

Clear plastic cover from rear seat ER-I 

Strand of hair from back of left rear seat ER-2 

Strand of hair from middle back of rear seal ER-3 

Metal strip in tl,c trunk ER-4 

Four hairs from a white I-shirt in tl,e trunk ER-Sa-d 

Three hairs from a plastic tray in tl,e trunk ER-6a-c 

Strand of hair from trunk Door ER-7 

9 pieces of identification and personal papers 1-9 

One "Penthouse" magazine 10 

One Couples magazine 11 
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1 B. Entities That Potentially Have the Biological Evidence. 

2 Based on the documentation in the Project's file, any of the following entities may currently 

3 have biological evidence in tl1is case: 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Los Angeles County Sheriff's Department 
Central Property and Evidence Unit · 
14201 Telegraph Road 
Whittier, CA 90604 
Tel.: (562)- 946-7291 

Los Angeles County District Attorney's Office 
201 N. Figueroa Street, Suite 1600 
Los Angeles, CA 90012 
Tel.: (213) 974-7054 

Los Angeles Sheriff's Department 
Scientific Services Bureau 
1800 Paseo Rancho Castilla 
Los Angeles, CA 90032 
Tel.: (323) 260-8502 

Clara Shortridge Foltz Criminal Justice Center 
Exhibits Room 
210 West Temple Street 
Los Angeles, CA 90012 
Tel.: (213) 974-5268 

Compton Superior Court Exhibits Room 
200 West Compton Boulevard 
Compton, CA 90220 
Tel.: (310) 603-7177 

Los Angeles County Sheriff's Department 
Homicide Division 
4700 Ramona Blvd. 
Monterey Park, CA 91754-2169 
Tel.: (323) 267-4800 

Los Angeles County Coroner's Office 
1104 N. Mission Rd. 
Los Angeles, CA 90033 
Tel.: (323) 343-0514 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

C. 

Orange County Police Department 
Property & Evidence 
320 N. Flower Street 
Santa Ana, CA 92703 
Tel.: (714) 834-6482 

Efforts ID Locate the Biological Evidence in Cleveland's Case. 

The Project commenced an investigation into the whereabouts of the biological evidence in 

Cleveland's case in 2013. (Exhibit A, ,t 2.) The Project has been unsuccessful in determining to a 

reasonable degree of certainly whether or not the evidence has been destroyed. (Exhibit A, ,t 5.) The 

following efforts have been made: 

1. Los Angeles County Sheriffs Department Central Property and Evidence Unit 

On October 27, 2014, the Project called the Los Angeles County Sherill's Department Central 

Property and Evidence Unit. They told the Project that the evidence has been destroyed and that no 

physical search is necessary because they do not house evidence "that old." The Project was given a 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

number to call to retrieve a disposal list. However, upon calling that number which linked to the 

"Archives and Record Center," the Project was unable to get anyone on the line and was unable to 

leave a voice-mail. (Exhibit A, ,t 5j.) 

On October 31, 2014, the Project sent a leUer lo the Los Angeles County Sherill's Deparunenl 

Central Property and Evidence Unit requesting the status of the physical evidence in this case. After 

several phone calls, the Central Properly and Evidence Unit stated that they had no physical evidence 

in their possession, did not even have a record of some items which had been collected by the Los 

geles County Sherill's Department, but noted that other items had been sent to the court, some to 

the Scientific Services Bureau, or some to someone named "Dalton" who presumably worked in 

homicide al the time. (Exhibit A, ,t So.) 

2. Los Angeles Sheriffs Department Scientific Services Bureau. 

On March 28, 2014, the Project contacted Keith Inman, the analyst who did testing atthe time 
25 

26 

27 

28 

of trial as part of the Los Angeles Sheriffs Department Scientific Services Bureau. Mr. Inman told 

the Project that he no longer works for the crime lab, but that it was Los Angeles Sherill's Department 

standard to keep all evidence from homicides forever and lo never destroy it. (Exhibit A, ,t Sb.) 
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2 

On October 22, 2014, the Project sent an e-mail to Dean Gialamas, the Director of the Los 

geles Sherill's Department Scientific Services Bureau, inquiring about evidence in this case. On 

3 October 30, 2014, Mr. Gialamas responded that he no longer worked at the crime lab and that the 

4 cling Director was Wes Grose. Mr. Grose responded lo the Project's request, but noted that their 

5 tracking system does not go back to 1978 and that the crime lab would not retain evidence after testing 

6 was completed. Mr. Grose directed the Project to contact the Los Angeles County Sheriffs 

7 Department Central Property and Evidence Unit (Exhibit A, ,i 5h & n.) 

8 

9 

3. Clara Shortridge Foltz CriminalJustice Center Exhibits Room. 

On October 27, 2014, the Project called the Clara Shortridge Foltz Criminal Justice Center 

10 Exhibits room. No one answered and the Project could not leave a voice-mail. Several subsequent 

11 attempts were made on October 28, 2014 with negative results. (Exhibit A, ,i 5k.) 

12 

13 

4. Compton Superior Court Exhibits Room. 

On September 29, 2014, the Project called the exhibits custodian at Compton Courthouse lo 

14 inquire about any potential biological evidence in the case. The Project left a voice-mail, but received 

15 no call back. On October 22, 2014, the Project called the exhibits custodian again and left a message, 

16 however, received no call back. On October 27, 2014, the Project called the exhibits custodian who 

17 stated that she could not find any exhibits in relation lo the instant case. (Exhibit A, ,i Se, g, & i.) 

18 5. Los Angeles County Sheriffs Department Homicide Division. 

19 In 2013, the Project spoke to Lieutenant Steve Jauch and, on January 16, 2014, Lieutenant 

20 auch infonned the Project that he spoke to Central Property and Evidence and had obtained 

21 information that they looked in their file and noted they had no physical evidence in their possession 

22 and that a similar request made in Oct 9, 200 I by a Ms. Gigi Gordon. (Exhibit A, ,i 5a.) 

23 On September 22, 2014, the Project called the Los Angeles County Sherill's Department 

24 Homicide Division to see whether they had retained any biological evidence in the case, separate and 

25 apart from Central Properly and Evidence. The Project was transferred lo several people and 

26 eventually spoke with Sergeant Loman in the Homicide Bureau. Sergeant Loman said he was unable 

27 to see whether they still had the evidence in their possession over the phone. He requested the Project 

28 send him a written request. (Exhibit A, ,i 5c.) 
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2 

6. Los Angeles County Coroner's Office. 

On September 22, 2014, the Project called Los Angeles County Coroner's Oflice to inquire 

3 about the status of any biological evidence they may have. The coroner's officer responded that they 

4 ould be unable to tell the Project over the phone whether or not they were in possession of physical 

5 evidence because the case was a "pre-1991 case." The coroner's office requested a fax request. On 

6 November 12, 2014, the Project sent a fax request to the coroner's office. On January 7, 2015, after 

7 receiving no response, the Project called the coroner's ollice and left a message. Afi:er not receiving 

8 a response, the Project called the coroner's ollice again onJ anuary 13, 2015. The coroner's office told 

9 the Project to re-send the fax. On January 14, 2015, the Project re-sent the fax request for the status 

IO of physical evidence. That same day, the Project called to confirm the fax went through. The Project 

11 was then transferred to a number of different individuals, culminating with a person in "Evidence." 

12 he evidence person told the Project it was "normal practice" to dispose of specimens a year after the 

13 autopsy. The Project asked whether it was possible lo do a physical search for any evidence, to be sure 

14 everything was destroyed. The evidence person told the Projectthat she would pass their information 

15 along to the appropriate person who would call the Project back. To date, no one has called the 

16 Project back. (Exhibit A, ,r 5d, p, & q.) 

17 

18 

7. Orange County Police Department Property & Evidence. 

On October 17, 2014, the Project contacted the Orange County Police Department which 

19 collected some evidence in this case. The department told the Project lo call back the following day. 

20 On October 28, 2014, the Project called the Orange County Police Department and spoke lo a 

21 woman who said their department no longer had any evidence. On October 30, 2014, the Project 

22 received a call from the Orange County Police Department indicating she had done a manual search 

23 and did not find anything, but that she would continue her search. She told the Project she would call 

24 back if she found anything. To date, the Project has not heard anything further from the Orange 

25 County Police Department. (Exhibit A, ,r 5f, I, m.) 

26 D. 

27 

28 

This Court Should Order the Respective Agencies in this Case to Provide Cleveland with 
Copies of Laboratory Reports in Connection with His Case. 

Section 1405, subdivision (c)(l) provides that, if ordered lo do so, the agencies must make all 
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I reasonable efforts to obtain and provide (if they exist), "[c]opies of DNA lab reports, with underlying 

2 notes, prepared in connection with the laboratory testing of biological evidence from the case, 

3 including presumptive tests for the presence of biological material, serological tests, and analyses of 

4 trace evidence." (Pen. Code, § 1405, subd. (c)(l).) 

5 Due to the age of Cleveland's case, many reports in his file are either missing or fragmented. 

6 (Exhibit A, ,I6.) By this motion, Cleveland requests the court to order the above-listed agencies to 

7 make all reasonable efforts to obtain and provide such documents. 

8 E. Tiris Court Should Order the Respective Agencies in this Case to Provide Cleveland with 
Documentation of the Current Status of Biological Evidence in this Case. 

9 

10 Section 1405, subdivision (c)(2) provides that, if ordered to do so, the agencies must make all 

11 reasonable efforts to obtain and provide (if they exist), "[c] opies of evidence logs, chain of custody logs 

12 and reports, including, but not limited to, documentation of current location of biological evidence, 

13 and evidence destruction logs and reports." (Pen. Code, § 1405, subd. (c)(2).) Penal Code section 

14 1405, subdivision (c) (3) provides that, if the biological evidence is lost or destroyed, the agency must 

15 "submit a report lo the prosecutor and the convicted person or convicted person's counsel that sets 

16 forth the efforts that were made in an attempt lo locate the evidence." (Pen. Code, § 1405, subd. 

17 (c)(3).) Further, "[i]f the last known or documented location of the evidence prior to its loss or 

18 destruction was in an area controlled by a law enforcement agency, the report shall include the results 

19 of a physical search of this area." (Pen. Code, § 1405, subd. (c)(3).) 

20 As detailed in subdivision (C), supra, Cleveland has been unsuccessful in determiningwith any 

21 certainty whether all of the biological evidence in his case has been destroyed. Hence, by this motion, 

22 Cleveland requests the court to order the above-listed agencies lo make all reasonable efforts to obtain 

23 and provide documentation of the current status of biological evidence in this case and, if none exists, 

24 the efforts made in an attempt to locate the evidence. 

25 

26 

27 

III. 

CONCLUSION 

Cleveland has been unsuccessful in determining whether any biological evidence exists in his 

28 case that may be subjected to DNA testing. Further, due to the age of the case, laboratory reports are 
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l either missing or in fragments. Hence, pursuant to the newly enacted subdivision (c) of section 1405, 

2 Cleveland respectfully requests an order directing the respective agencies in this case to make all 

3 reasonable efforts to provide copies of DNA lab reports as well as copies of all evidence logs, chain 

4 of custody logs, and reports detailing the location of any and all physical evidence. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

' 
Dated: o2J~+)ZCl5 

MOTION FOR DISCLOSURE OF DNA REPORTS AND STATUS OF EVIDENCE (Pen Code,§ 140S(c)) 
IS 



l DECLARATION OF SERVICE BY U.S. MAIL 

2 Case Name: PEOPLE OF THE STATE OF CALIFORNIA v. WILLIE CLEVELAND 
!Superior Court Case No. A614269; Court of Appeal Case No. B00206I 

3 
I declare I am an employee of the California Innocence Project in San Diego, California. I am 18 years of age 

4 or older and not a party to t11is matter. I am familiar wit11 tl1e business practice at the California Innocence 
Project for collection and processing of correspondence for mailing wit11 tl1e United States Postal Service. In 

5 accordance witl1 tliat practice, correspondence placed in t11e internal mail collection system at t11e California 
lnnoc:3,A Proj9't is deposited with the United States Postal Serve that same day in ordinary course of business. 

6 On .D OZ t 20 L:S __ , I served the attached: 
I 

7 

8 

MOTION FOR DISCLOSURE OF DNA REPORTS AND STATUS OF 
BIOLOGICAL EVIDENCE 

by placing a true copy t11ereof enclosed in a sealed envelope with t11e postage t11ereon fully prepaid, in t11e 
9 internal mail collection system at t11e California Innocence Project al 225 Cedar Street, San Diego, CA 92101, 

addressed as follows: 
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Los Angeles County Sherill's Department 
Central Properly and Evidence Unit 
14201 Telegraph Road 
Whittier, CA 90604 
Tel.: (562)- 946-7291 

Los Angeles County District Attorney's Ollice 
Attention: Forensic Science Division 
201 N. Figueroa Street, Suite 1600 
Los Angeles, CA 90012 
Tel.: (213) 974-7054 

Los Angeles Sherill's Department 
Scientific Services Bureau 
1800 Paseo Rancho Castilla 
Los Angeles, CA 90032 
Tel.: (323) 260-8502 

Clara Shortridge Foltz Criminal Justice Center 
210 West Temple Street 
Los Angeles, CA 90012 
Tel.: (213) 974-5268 

Orange County Police Department 
Attention: Property & Evidence 
320 N. Flower Street 
San~, Ana, CA 92703 
Tel.: (714) 834-6482 

Compton Superior Court 
Attention: Exhibits Room 
200 West Compton Boulevard 
Compton, CA 90220 
(310) 603-7177 

Willie Cleveland, (C-23148) 
Solano State Prison 
P.O. Box 4000 
Vacaville, CA 95696-4000 
Tel.: (707) 451-0182 

Los Angeles County Sheriffs Department 
Attention: Homicide Division 
4700 Ramona Blvd. 
Monterey Park, CA 91754-2169 
Tel.: (323) 267-4800 

Los Angeles County Coroner's Oflice 
1104 N. Mission Rd. 
Los Angeles, CA 90033 
Tel.: (323) 343-0514 

Los Angeles Police Department Headquarters 
100 West 1st Street 
Los Angeles, CA 90012 
Tel.: (877) 275-5273 

25 I declare under penalty of perjury undC'fy'Aa)u.'f t11e State of California the foregoing is true and correct and 
tliat this declaration was executed on _2 ;2, in San Diego, California. 

<. 
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27 
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JUSTIN BROOKS 
State Bar No. 214187 
ALEXANDER SIMPSON 
State Bar No. 235533 
ALISSA BJERKHOEL 
State Bar No. 261245 
AUDREY MCGINN 
State Bar No. 272846 
CALIFORNIA INNOCENCE PROJECT 
California Western School of Law 
225 Cedar Street 
San Diego, CA 92101 
Tel.: (619) 515-1530 
Fax: (619) 615-1461 
Email: ab jerkhoel@cwsl.edu 

Attorneys for Defendant 
GERARDO CABANILLAS 

CONffOAMl!O COPY 
ORIGINAi.. FILED 

Superior Court of California 
Cour,ty of Los Angeles 

NOV 06 2019 

Sherri R. Carter, Executive Officer/Clerk 
By: Jessica Castellanos, Deputy 

CC?Y 
SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF LOS ANGELES 

PEOPLE OF THE STATE OF 
CALIFORNIA, 

Plaintiff, 
v. 

GERARDO CABANILLAS, 

Defendant. 

Superior Court Case No. V A030567 

POST-CONVICTION MOTION FOR 
DNA TESTING PURSUANT, TO 
PENAL CODE, § 1405; 
MEMORANDUM OF POINTS AND 
AUTHORITIES AND EXHIBITS IN 
SUPPORT THEREOF 

Judge: Hon. William C. Ryan 
Dept. 100 

Petitioner, GERARDO CABANILLAS, by and through his attorneys, Justin Brooks, 

Alexander Simpson, Alissa Bjerkhoel, and Audrey McGinn of the California Innocence 
23 

24 

25 

26 

27 

Project, hereby moves for post-conviction motion for DNA testing pursuant to Penal Code, 

section 1405.1 This motion is based on the instant motion, the memorandum of points and 

1 Subsequent sectional references will be to the Penal Code unless otherwise specified. 
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authorities, the attached exhibits, and other arguments presented at a hearing on the 

motion, should the Court deem a hearing necessary.   

I. 

INTRODUCTION 

 On January 16, 1995, two men robbed Raul Flores, stole his car, and kidnapped and 

raped .  Two days later, on January 18, 1995, two men robbed Maria Lomeli, 

attempted to rob Riccardo Sanchez, and attempted to steal Lomeli’s car.  Given the similarity 

of the crimes, the prosecution was able to establish the two separate incidents were 

committed by the same perpetrator.  Ultimately, the victims identified 18 year old Gerardo 

Cabanillas as the perpetrator, he generally matched the description of the perpetrator, and 

Cabanillas ended up confessing to the crimes.  However, the identifications are problematic, 

and Cabanillas maintains his confession was coerced.  No evidence was ever collected tying 

Cabanillas to the crime, fingerprints obtained from Lomeli’s car did not match him, and 

police initially suspected Juan Angulo of having committed the crimes because he matched 

the description the victims gave police and he had a history of committing similar crimes.  A 

sexual assault kit was collected from , but never tested.  Testing this kit and the 

fingerprint lifts from Lomeli’s car is what forms the basis of this motion.2 

 There is no doubt that forensic DNA technology has revolutionized the nation’s 

criminal justice system.  DNA is the leading technique for conclusively identifying and 

excluding criminal suspects in cases where biological material is left at a crime scene.  It has 

also been instrumental in conclusively exonerating 367 individuals across the Unites States 

																																																																		

2   It does not appear any biological evidence other than the fingerprint lifts were collected 
from the Sanchez/Lomeli crime.  Further, the rape victim’s clothing from the /Flores 
crime has been destroyed.  (Exhibit A, Declaration of Alissa Bjerkhoel, ¶¶ 10-12.)  In the 
event ’s clothing is found, it should also be subjected to DNA testing. 
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and has aided in the exonerations of many more.3  DNA testing has become the foremost 

technique for conclusively identifying and excluding criminal suspects in cases where 

biological material (such as blood, saliva, skin, semen, or hair) is left at a crime scene.4  A 

positive correlation has been studied between the development of technologies and the 

success of DNA analysis even that of DNA described as compromised biological evidence.5  

As of July 2019, there were 2,046,844 offender profiles in CODIS’s National DNA Index 

System.6 Of the offender profiles, 77,908 investigations have been aided making California’s 

databank one of the most successful among the state databanks nationwide.7 Additionally, 

the use of DNA in the post-conviction context has, to date, led to the exoneration of 365 

innocent individuals from the nation’s prisons and death row.8  Of those 365 post-conviction 

DNA exonerations, DNA testing led to the identification of the true perpetrator in almost 

fifty percent of the cases.9  

																																																																		

3 Innocence Project, Inc., Exonerate the Innocent < https://www.innocenceproject.org/exon-
erate/> [as of June 24, 2019]. 
4 Nat. Commission on the Future of DNA Evidence, Postconviction DNA Testing: Recom-
mendations for Handling Requests (Sept.  1999) National Institute of Justice 
<https://www.ncjrs.gov/txtfiles1/nij/177626.txt> [as of Sept. 25, 2019] p.  1.   
5 National Commission on the Future of DNA Evidence, Postconviction DNA Testing: Over-
view of Postconviction DNA Testing (Oct.  2012) National Institute of Justice 
<http://www.nij.gov/topics/justice-system/wrongful-convictions/Pages/dna-test-
ing.aspx#overview> [as of Sept. 25, 2019] p.  1.   
6  Federal Bureau of Investigation, CODIS-NDIS Statistics, <http://fbi.gov/about-us/lab/bi-
ometric-analysis/codis/ndis-statistics> [as of July 19, 2019]. 
7  Ibid. 
8  Innocence Project, Innocence Project Case Profiles,  
<https://www.innocenceproject.org/dna-exonerations-in-the-united-states/> [as of July 1, 
2019]. 
9 Innocence Project, Know the Cases <http://www.innocenceproject.org/dna-exonerations-
in-the-united-states/> [as of July 25, 2019]. 
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 California’s post-conviction DNA testing statute, section 1405, mandates a court to 

order post-conviction DNA testing if a defendant is able to meet the criteria outlined in the 

statute.  As will be detailed herein, Cabanillas has met the criteria. Therefore, Cabanillas 

requests this Court grant his motion for post-conviction DNA testing and order DNA testing 

on the sexual assault kit and the fingerprint lifts from Lomeli’s car. 

II. 

STATEMENT OF THE CASE10 
 

On July 5, 1995, an amended fourteen count information was filed in the 
Superior Court of California, Los Angeles County, charging the appellant, 
Gerardo Cabanillas, with three counts of robbery, in violation of California 
Penal Code section 211 [counts one, two and eleven], one count of carjacking, 
in violation of California Penal Code section 215, subdivision (a) [count three]; 
one count of kidnaping for sexual purposes, in violation of Penal Code section 
207, subdivision (a), and Penal code section 208, subdivision (d) [count four]; 
three counts of forcible rape acting in concert, in violation of California Penal 
Code section 264.1 [counts five, twelve, and thirteen], oral copulation by force 
while acting in concert, in violation of California Penal Code section 288a, 
subdivision (d) [counts seven and fourteen], sodomy by force while acting in 
concert, in violation of California Penal Code section 286, subdivision (d) 
[count-six]; attempted carjacking, in violation of California Penal Code sections 
664 and 215, subdivision (a) [count eight], attempted robbery, in violation of 
California Penal Code sections 664 and 211 [count nine], and attempted 
kidnapping for sexual purposes, in violation of California Penal Code sections 
664,207, subdivision (a), and 208, subdivision (d).  Counts one, two, three, and 
four alleged weapon enhancements under California Penal Code sections-
12022, subdivision (a), subsection (1) and 12022, subdivision (b); counts three, 
four, five, six, seven, eight, nine, ten, eleven, twelve, thirteen, and fourteen also 
alleged firearm enhancement under California Penal Code section 12022.5, 
subdivision (a).  Counts five, six, seven, twelve, thirteen, and fourteen also 

																																																																		

10   The Statement of the Case and Statement of Facts is taken verbatim from the Appel-
lant’s Opening Brief, an excerpt which is attached as Exhibit B, including the unusual for-
mat used in citing to the record.   
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alleged enhancements under California Penal Code sections 667.8, subdivision 
(a), and 667.61, subdivisions (a) and (e) [CT 126-135].11 

 
On August 16, 1995, Mr. Cabanillas was convicted of attempted 

carjacking charged in count eight [RT 506-507, CT 2.43], attempted-second 
degree robbery charged in count nine [RT 508, CT 244], and second degree 
robbery charged in count eleven [RT 511, CT 244]12.  The jury made true 
findings on the enhancements alleged under California Penal Code section 
12022.5, subdivision (a) for counts eight, nine, and eleven [RT 507, 511, 515].  
He was acquitted of the attempt kidnapping for sexual purposes charged in 
count ten [RT509].  A mistrial was declared on the remaining counts because 
the jury was unable to reach verdicts on them [CT 244, RT 518].   

 
On April 17, 1996, after a second jury trial, Mr. Cabanillas was convicted 

of the two counts of robbery charged in counts one and two [RT 1226, CT 407-
408], one count of carjacking charged in count three [RT 1226, CT 409], one 
count of kidnapping for sexual purposes charged in count four [RT 1231, CT 
410], three counts of rape in concert charged in counts five, twelve, and thirteen 
[RT 1230, 1235, 1237; CT 411, 414-415], one count of forcible sodomy in concert 
charged in count six [RT 1232, CT 412], and two counts of forcible oral 
copulation in concert, charged in counts seven and fourteen [RT 1233, 1237; 
CT 413, 416].  The jury also found true the following enhancements: a principal 
committed the offense while armed, as charged in counts one, two, three, and 
four, in violation of California Penal Code section 12022, subdivision (a), 
subsection (1) [RT 1226-1231; CT 407- 410]; the appellant personally used a 
deadly and dangerous weapon during the commission of the crimes charged in 
counts one through four, in violation of California Penal Code section 12022, 
subdivision (b) [RT 1226-1231, CT 407-410]; the appellant personally used a 
firearm during the commission of the offenses charged in counts three, four, 
five, six, seven, twelve, thirteen, and fourteen, in violation of California Penal 
Code section 12022.5, subdivision (a) [RT 1228-1237, CT 409-416]; the 
appellant kidnapped the crimes charged in counts five, six, seven, twelve, 
thirteen, and fourteen, under California Penal Code sections 667.8, subdivision 
(a), and 667.61, subdivisions (a), (b), and (e) [1230, 1232-1237; CT 411- 416]. 

 

																																																																		

11 “CT” refers to the Clerk’s transcript; “RT” refers to the transcript of Mr.  Cabanillas’s pre-
trial motions, jury trials, and sentencing; “PH” refers to the transcript of the preliminary 
hearing. 
12 The minute order at CT 244 lists the conviction for count ten.  The transcript, however, 
accurately reflects that Mr.  Cabanillas was convicted of count eleven and acquitted of count 
ten [RT 509, 511]. 
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On May 31, 1996, he was sentenced to prison for an indeterminate term 
of fifteen years to life on count 5 [RT 1247].  On counts one and two, he was 
sentenced to five years, which the court stayed under California Penal Code 
section 654 [RT 1247].  On count three, he was sentenced to nine years [RT 
1250-1251].  On count eight, he was sentenced to six years, six months, also 
stayed under California Penal Code section 654 [RT 1247].  The sentences for 
the remaining counts were imposed consecutively [RT 1247] and were: two 
years on count nine [1248], two years, four months on count eleven [RT 248]; 
nineteen years on count six [RT 1250], ten years each on counts seven, twelve, 
thirteen, and fourteen [RT 1251-1252]13.  The total sentence was fifteen years 
to life followed by seventy-two years, four months [RT 1252, CT 446-448].  
Notice of appeal was filed that day [CT 449]. 

III. 

STATEMENT OF FACTS 
 

FIRST TRIAL 
 
Mr.  Cabanillas was tried on fourteen counts alleged in the information 

filed on July 5, 1995 [CT 126-135].  As a result of that trial, he was convicted 
of three counts: eight, nine, and eleven; and acquitted on one, count ten.  The 
remaining counts resulted in a hung jury that was the subject of the second 
trial.  The counts of conviction from the first trial all concerned an attempted 
carjacking, robbery, and attempted kidnapping of Ricardo Sanchez and  
Lomeli in January 18, 1995.  The counts that resulted in a hung jury alleged 
criminal acts against  and Raul Flores.  The facts of the first 
trial will focus only on the evidence and rulings that related to the counts of 
conviction, and will only briefly mention the evidence as it relates to the counts 
upon which the first jury could not reach verdicts. 

 
During the first trial, the defense asked to present a third party, Juan 

Angulo, to the jury, on the basis that he was the one who committed the crimes 
and not Mr.  Cabanillas [RT 46-4].  The court agreed that evidence of Angulo 
was relevant in the issue of mis-identification [RT 46-13] and not prejudicial 
to the prosecution [RT 46-15]. The court, however, was troubled about 
presenting Angulo in court, on the basis that the identification procedure of 
Angulo alone was suggestive and prejudicial to him [RT 46-4, 46-5]. 

 
 
 

																																																																		

13 The transcript of the sentencing hearing shows this as “count III.”  The charge in count 
three was carjacking, not forcible oral copulation in concert. 
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Prosecution case 
 
1.  Testimony relating to counts that resulted in a mistrial 
 

 testified that on January 16, 1995, about 10:50 p.m., she 
and her boyfriend, Raul Flores, were sitting in his car near the intersection of 
Independence and Evergreen in Southgate, [sic] California [RT 2].  She was 
sitting on the passenger side when two men came up to the car and told them 
to open the doors [RT 3].  She could not identify Mr. Cabanillas as either man 
[RT 13].  The man on the drivers’s [sic] side had a gun and the one on the 
passenger side had a knife.  The men took Mr. Flores’s wallet and he got out of 
the car.  The two men ordered Ms.  into the back seat, and forced her 
at knife point to lie down and face away from them [RT 5].  Her lower back was 
cut and bled slightly [RT 5].  The man with the gun drove and the man with 
the knife, who wore a gray hooded sweatshirt, was the passenger.  The 
sweatshirt obscured his face and she never got a good look at him.  She did not 
want to go with them [RT 8].  While she was lying on the back seat, the man 
in the passenger side touched her vagina and inserted his fingers [RT 7]. 

 
The car drove about two miles to Huntington Park.  There, the car 

stopped near an abandoned house.  The man with the knife had unbuttoned 
and unzipped her pants [RT 8].  She was told to zip them up and button them 
and told to get out and walk to a telephone [RT 8].  The man with the gun had 
given it to the man with the knife, who told her to go into the house.  She fell 
down and the man with the gun told her to get up or he would shoot her [RT 
9].  In the house, the driver came in the back door [RT 9].  They took off her 
clothes and told her to go into another room [RT 9].  The man who originally 
had the knife tried to put his penis in her rectum and penetrated it slightly 
[RT 9].  The man who initially had the gun told her to lie on the floor [RT 10] 
and the man with the knife put his penis in her mouth [RT 10].  The other man 
kissed her vagina and inserted his tongue [RT 10] and then put his penis in 
her vagina [RT 10].  Both men were in the room during all of these sex acts [RT 
10]. 

 
Some boys came to the house from outside and the men stood up and 

told her to move [RT 12].  When they left the room, she put on her clothes and 
quickly ran out [RT 12].  She ran to a neighboring apartment and asked the 
people there to call the police [RT 12].  She was later taken to the hospital 
where a rape examination was done [RT 12].  She testified that she could 
recognize the voice of the man with the knife.  The prosecution requested that 
Mr.  Cabanillas say, “shut up you fucking bitch; if you run, I’m going to shoot 
you” [RT 16].  Out of the presence of the jury, Mr. Cabanillas repeated those 
words [RT 22].  Ms. said his voice was a little deeper and a little 
“thicker” than that of the man with the knife [RT 22-23].  The trial court 
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refused to let the defense present this evidence to the jury on the basis that it 
was unlikely that the witness could ever make a voice identification [RT 24-
25]. 

 
Raul Flores testified that on January 16, 1995, at about 10:50 p.m., he 

and  were parked at the corner of Independence and Evergreen, 
in Southgate [sic], California [sic] RT 68].  He was on the driver’s side when 
two men came up to the car from behind [RT 69].  One had a gun, the other a 
knife [RT 69] with a blade about three to four inches long [RT 70].  The man 
with the gun pointed it at Flores, and got into the back of the car [RT 70].  The 
one with the knife threatened Ms.  [RT 70].  The men took Flores’s 
wallet, watch, and car keys and pushed him out of the car [RT 71].  The men 
drove off in the car with Ms.  in it, screaming [RT 72].  Flores did not 
give them permission to take the car [RT 72].  He ran after it but could not 
catch it [RT 72].  He later called 911 and spoke to the police [RT 72].  When he 
later saw Ms. , she was very badly upset [RT 73]. 

 
Mr. Flores was “not sure” that Mr. Cabanillas was the one with the knife 

[RT 75], although he did identify him in court [RT 73].  Flores was approached 
a number of times by the police in order to make an identification [RT 86].  The 
police showed him a “sixpack” of photos with Mr. Cabanillas’s photo in it, and 
the police detective pointed to Mr. Cabanillas’s photo prior to Mr. Flores’s 
identification and asked him about it [RT 87].  The police detective, Lee Jack 
Alirez, pointed to the photo of Mr. Cabanillas and said he had confessed to the 
crime [RT 91].  He was not sure when he picked Mr. Cabanillas’s photo whether 
he was the man with the knife [RT 94], because he was similar to, but not 
exactly like, the man with the knife on January 16th [RT 94].  He identified 
him because he looked like the man, not because of what detective Alirez told 
him [RT 96]. 

 
2.  Testimony related to counts that resulted in conviction 
 

 Lorena Lomeli testified that on January 18, 1995, at about 7:30 
p.m., she and Ricardo Sanchez were seated inside her Nissan Sentra near the 
intersection of Santa Ana and Chestnut in Southgate [sic] [RT 102].  She was 
seated on the passenger side, Sanchez on the driver’s [RT 102].  Her friend 

was parked across the street [RT112].  A man, whom she identified as 
Mr. Cabanillas [RT 105], came from behind the car with a black revolver and 
pointed it at her head [RT 103, 113].  The man wore a black jacket and a 
sweater with no hood or cap [RT 115].  He spoke Spanish to Sanchez and said, 
“stupid, give me your wallet.  I’m taking the car and she’d going with me” [RT 
104].  Sanchez, who did not have a wallet [RT 115], got out of the car [RT 116].  
The man walked around the back and got in the driver’s side [RT 104-105].  
Ms. Lomeli was still in the car [RT 105].  The man tried to start the car but it 
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would not [RT 106].  He had a gun pointed at her and she started crying, telling 
him that she had a small baby [RT 106].  He told her to get out of the car and 
give him her purse and all of her jewelry [RT 107].  He also said he would take 
her in the car and drop her off around the corner [RT 107].  He did not say that 
she was not to look at his face [RT 123] or tell her to get in the back and turn 
around [RT 123].  He got outside the car [RT 117] and while she was taking off 
her jewelry, he took her purse, her bracelet, and ran away [RT 107].  He ran 
away because her friend  and s boyfriend heard the noise and 
came to the car [RT 117].  The man took her property and tried to take her car 
without her permission [RT 110].  After the police arrived, her car was returned 
to her immediately and not dusted for prints [RT 122].  She was approached 
three times by the police and shown photos [RT 109, 119-120].  The third time 
she was shown a group of photos, while she was at work with Sanchez, she 
identified Mr. Cabanillas as the man with the gun [RT109, 110, 121-122].   

 
Lee Jack Alirez, a detective for the Southgate [sic] police department at 

the time of the first trial [RT 129], saw Mr. Cabanillas at a street corner in 
Southgate [sic] with two other men about 2:40 p.m. on January 20, 1995 [RT 
129-130, 155].  He arrested Mr. Cabanillas on a traffic warrant [RT 129-130, 
160], but he also thought he matched a description from a composite sketch for 
the incident with Maria Lomeli [RT 156].  That description was of a man 25-
28 years old, with short wavy brown hair, hazel or green eyes, light complexion, 
5’8” tall, 130 lbs., wearing red pants, black jacket, huarache sandals with bare 
feet [RT 158].  Mr. Cabanillas was wearing red pants [RT 151-152].   

 
Alirez took a photo of Mr. Cabanillas, put it in a “six-pack,” and took it 

to show to Maria Lomeli and Ricardo Sanchez [RT 130].  Ms. Lomeli identified 
Mr. Cabanillas and Alirez returned to the police station to speak with him [RT 
131].  He called detective David Pixler at the Southgate [sic] police department, 
who told him to go back to the station and interview Mr. Cabanillas alone [RT 
165].   

 
Alirez returned there and read Mr. Cabanillas his Miranda rights [RT 

131, 133], which Mr. Cabanillas waived and agreed to speak to him [RT 133].  
Mr. Cabanillas denied that he was involved in a robbery, said he was 
unemployed, did not do drugs, and drank only when someone he knew came to 
visit from Tijuana [RT 135].  Alirez told Mr. Cabanillas that one of the cars had 
been dusted for fingerprints and if his prints were there, how would he explain 
it [RT 194].  Mr. Cabanillas told him that he had gone riding with the friend 
from Tijuana, whom he referred to as “Armando,” [RT 135] and had seen a car 
by the road.  He told Alirez that he had approached the car with a gun, asked 
for money, but he driver had no wallet [RT 135].  He then tried to start the car, 
but when it did not he panicked and ran away with the bracelets and purse of 
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the woman who was inside the car [RT 136].  He threw the purse in a nearby 
schoolyard [RT 136].   

 
He also spoke to Alirez about another, earlier time when he and 

“Armando” were near Independence Avenue in Southgate [sic] [RT 136].  He 
saw a man and woman sitting in a car [RT 136] and took a ten to twelve inch 
knife from Armando’s truck [RT 137].  He knocked on the window with his 
knife and Armando pointed his gun [RT 137].  Armando ordered the man out 
of the truck and Mr. Cabanillas told the woman to lie down in the back and not 
look at him [RT 137, 138].  They drove the car to a house in Huntington Park 
and he walked the girl from the car to the house [RT 138].  Armando entered 
from the back [RT 138].  He told Alirez he was wearing a gray sweatshirt [RT 
138].  They took the woman to one of the bedrooms, with a blue and yellow 
mattress [RT 150] and Armando took off her clothes [RT 138].  The room had 
a bed and Armando raped her there [RT 139].  Mr. Cabanillas told Alirez that 
she also “sucked his dick” and he tried to “put his dick in her butt but it would 
not go in” [RT 139].  He also told Alirez that “Armando ate her out and fucked 
her” [RT 139].  He told Alirez that he heard a man’s voice and the two men got 
scared and ran [RT 139].  Armando got into the car and drove Mr. Cabanillas 
to Compton [RT 139-140].   

 
Alirez stopped the interview and waited from his partner, detective 

David Pixler to come to the station [RT 140].  He went to Bell Gardens and 
spoke to Raul Flores, who pointed to a picture of Mr. Cabanillas in a “sixpack” 
and said, “this is the guy” [RT 141].  Flores was not hesitant [RT 109].  Alirez 
denied pointing out the picture of Mr. Cabanillas to Flores [RT 141].  He did 
tell Flores not to be scared because the man in the picture had confessed to the 
crime and was in jail [RT 141], although he agreed that it was generally not a 
good idea to hint to a witness about any person in the lineup whom the police 
suspected [RT 107].   

 
Alirez returned to the police station and asked.  Mr. Cabanillas to 

identify the area of Independence and Evergreen where he had been [RT 142].  
Mr. Cabanillas gave directions on how to get there [RT 142, 197].  Mr.  
Cabanillas pointed out the house in Huntington Park to the detectives [RT 
143].  He then asked to go to his home to see his daughter [RT 143].  There, the 
police found nothing that matched either crime on January 16th or 18th [RT 
144].  Mr. Cabanillas told them he threw his jacket and shoes into the 
dumpster but the police found nothing there [RT 144].  They returned to the 
police station with Mr. Cabanillas, and tape recorded an interview with him 
[RT 145].  In it, he repeated what he had told Alirez.  No threats or promises 
were made to him and he agreed to make the statement freely and voluntarily 
[RT 147-148].   
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On cross-examination, Alirez identified a photocopy of a photograph of 
Jose Angulo, who was shown to witnesses and who was identified by none of 
them as being involved in the incidents of January 16th or 18th [RT 178-179].  
The police believed that there was a possibility that Angulo was a third person 
involved in the crimes because he matched a description [RT 180].  The 
description of Angulo was that he wore a black jacket and sandals [RT 192].  
Angulo was arrested for similar crimes, one of which had also occurred in 
Huntington Park [RT 187, 201].  When he was booked, Angulo was described 
as a Latino, with brown hair, brown eyes, 5’6” tall, 140 lbs., 22 years old [RT 
200].  Angulo confessed to a number of crimes but, unlike Mr. Cabanillas, he 
was very uncooperative [RT 194].  He confessed to rape, robbery, murder, and 
picking up a woman; he did not confess to carjacking [RT 214].  Alirez once 
thought that there was a connection between the incidents of January 16th 
and 18th and Angulo, but the investigation to connect Mr. Cabanillas and 
Angulo was a “deadend” [RT 217].  Alirez also testified on cross-examination 
that he returned to Mr. Cabanillas’s house a second time, and found a phone 
number that Mr. Cabanillas’s wife gave to them [RT 184].  She said her 
husband had told her to give the police the phone number [RT 184].  She said 
the name, “Jorge Luis Carrillo,” was the cousin who introduced Mr.  Cabanillas 
to “Armando” [RT 185]. 
  
 Defense case 

 
Ricardo Sanchez was not available for trial.  The parties stipulated to 

presenting his testimony at the preliminary hearing, held on February 8, 1995 
[RT 221-4]. 14  Mr. Cabanillas’s lawyer read Sanchez’s testimony to the 
preliminary hearing to the jury.  Sanchez testified that on January 18, 1995, 
at about 7:30 p.m., he was parked in a car with Maria Lomeli at the corner of 
Chestnut and Santa Ana Streets in Southgate [sic] [PH 82].  It was dark 
outside and there were no lights on in the car [PH 84].  Mr. Cabanillas, who 
had a black revolver [PH 82-83].  He went to the passenger side and grabbed 
Ms. Lomeli by the hair [PH 83].  He held her so her face looked in Sanchez’s 
direction [PH 86].  He had a gun to Sanchez’s head and told Sanchez to give 
him his money or his wallet [PH 84].  Sanchez had neither [PH 84].  He slapped 
his pants to show he had nothing and the man ordered him out of the car [PH 
89-90].  When Sanchez got out of the car, the man with the gun let go of Ms. 
Lomeli’s hair and stepped back [PH 90].  The man opened the driver’s side door 
and told Ms. Lomeli to get out [PH 92].  He told her to stop crying or he would 
shoot her [PH 92].  He tried to start the car for fifteen to twenty seconds, gave 
up, and got out [PH 94].  He grabbed Ms. Lomeli’s purse and walked away [PH 

																																																																		

14 At various points, the transcript adds sub-numbers; in this case, “221-4” is the cite to one 
specific page. 
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94].  He later was shown some photographs by the police on two occasions [PH 
95-96].  The first time, he was alone when he was shown the photos, and he 
recognized no one [RT 96].  The second time, when he shown the photos with 
Ms. Lomeli at work [PH 96], he identified the photograph of Mr. Cabanillas 
and told the police “I am sure” [PH 98].   

 
David Pixler, a sex crimes detective with the Southgate [sic] police [RT 

225], showed photos to Raul Flores, Maria Lomeli, and Ricardo Sanchez [RT 
226]; he did not show any photos to  [RT 226].  He spoke with 
Sanchez and Ms. Lomeli twice [RT 227].  In the first interview with Ms. Lomeli, 
he made a composite sketch [RT 228].  The second time, he showed a “six-pack” 
from which she picked Mr.  Cabanillas’s picture [RT 228].  He also showed 
Sanchez the “six-pack” at his home, and Sanchez also picked out Mr. 
Cabanillas [RT 229].  He was also present when Raul Flores picked out Mr. 
Cabanillas’s picture [RT 229].  Alirez was speaking Spanish to Flores at the 
time and read him the admonition form in Spanish.  Pixler, who does not speak 
Spanish, saw Flores pick out Mr. Cabanillas’s picture [RT 230]. 

 
Julio Cesar Nejara Ramirez testified that in January, 1995, he had lived 

with Mr. Cabanillas and his wife for six months [RT 232, 234].  Mr. Cabanillas’s 
wife is Ramirez’s aunt [RT 237].  It was Mr. Cabanillas’s practice to eat dinner 
at home and to stay at home after dinner [RT 232-233].  He did not recall if Mr. 
Cabanillas left home either between 10:00 and 11:00 p.m., or between 7:00 or 
8:00 p.m. any night prior to his arrest [RT 233].  Mr. Cabanillas did not have a 
black leather jacket or carry weapons [RT 233].  He also did not see Mr. 
Cabanillas carry a knife [RT 234].  He could not remember what he had for 
dinner on January 16th or 17th.  He thought dinner on the 16th was at 8:00 
p.m., and on the 18th between 8:00 and 9:00 p.m.  [RT 235].  He did not know 
have many jackets Mr. Cabanillas had or what color they were, but he had 
none that were black [RT 236].  Mr. Cabanillas had two to three pairs of shoes 
[RT 236].  Sometimes he would go out with Mr. Cabanillas and sometimes he 
went out to dinner without him [RT 236].  He did not check with Mr. Cabanillas 
when he left home [RT 237].  He usually went to bed between 9:00 and 10:00 
p.m.  [RT 237].  He did not remember when he was first asked about Mr. 
Cabanillas’s whereabouts [RT 238].  He did not tell the police because he 
thought he would be asked about it in court [RT 238].  Over the defense 
objection [RT 238-7], the prosecution asked Ramirez if he was aware that in 
March, 1994, Mr. Cabanillas had been arrested and charged with concealing a 
weapon in his car [RT 239].  The basis for this question was a “rap sheet” 
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showing such an arrest [RT 238-5].  Ramirez was unaware of any such arrest 
[RT 239].15 

 
Gerardo Cabanillas testified in his own defense.  He denied that he 

committed the crimes charged [RT 242].  He was arrested on January 20, 1995 
by detective Alirez [RT 242].  He wore red pants that day [RT 268].  When he 
was arrested, Alirez told him it was for an unpaid traffic ticket [RT 268].  Prior 
to his arrest, he had been unemployed [RT 243].  He spent every day looking 
for work [RT 243] and would leave home between 7:00 and 8:00 each morning 
[RT 243].  On January 20, 1995, his car had broken down [RT 267] and his 
wife, who needed a car for work, had the second car [RT 305].  He usually got 
home between 1:00 and 4:30 p.m., and ate dinner between 7:00 and 9:00 p.m.  
[RT 244].  He was arrested while he was on a street corner with two friends, 
Eric and Alvaro [RT 244].  He was asked by detective Alirez what they were 
doing there, and all said that Eric and Alvaro were waiting for some girls [RT 
254].  Alirez asked for their identification and asked Mr. Cabanillas if he had 
exchanged sandals with Alvaro [RT 245-246].  He had not, because Alvaro’s 
feet were smaller than his [RT 247].  Alirez told him there was a warrant for 
him and he was detained [RT 247]. 

 
At the police station, Alirez took his property [RT 270] and photographed 

him [RT 248] and spoke to him in a small interview room [RT 248].  He was 
read his Miranda rights and signed a card [RT 273].  Alirez asked him if he 
was involved in a robbery and he denied it [RT 249].  Alirez told him he was 
[RT 249].  He continued to deny any involvement but Alirez kept giving him 
details about a robbery [RT 250].  He became frightened when Alirez kept 
talking about it [RT 251] and said that he had snatched a girl, a purse, and a 
chain [RT 251].  Alirez told him, “don’t you know I could give you probation” 
[RT 251].  Alirez told him twice that he would give him probation if he would 
admit to kidnapping a girl and taking her to a vacant house [RT 252].  He did 
not know what house Alirez was talking about [RT 253].  He thought he would 
be released [RT 253], and admitted to the crimes because he thought he would 
be put on probation [RT 260, 272].  Alirez told him that he had taken the car 
and fondled the girl [RT 254].  He told Alirez that he had been drinking with 
Armando because they agreed that he would say that [RT 278].  He made up 
the description of Armando’s truck and that it had Mexican license plates [RT 
281-282].  He made up that he and Armando had been driving around and he 
asked Armando for his gun [RT 283].  He told Alirez that the gun was 
Armando’s [RT 280].  He also made up that he was involved with another 

																																																																		

15 At the second trial, it was shown that Mr.  Cabanillas had only been convicted of driving 
without a license as a result of the incident [RT 937].  No one in the car was convicted of a 
firearm offense [RT 937]. 
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person during the robbery on the 18th [RT 284], by claiming that Armando 
made him do that one [RT 286].  Alirez asked him where he ran when he had 
taken the purse, and corrected him when he said he had thrown it in a trash 
can [RT 261].  Alirez told him lie [sic] had thrown it in a schoolyard [RT 261].  
Alirez gave him details of the robbery and he repeated them back [RT 291].  
When he got it wrong, Alirez would correct him and tell him what to say [RT 
292].  Later, detective Pixler came and Mr. Cabanillas was silent [RT 254].  
When Pixler was there, Alirez proposed nothing [RT 259] and did not correct 
him [RT 262, 298]; only when he was alone with him the first time, Alirez told 
him what to say [RT 259, 298].   

 
They later drove to a house in Huntington Park, and Alirez made a u-

turn by a house in some factories [RT 303] and asked Mr. Cabanillas if that 
was where they had taken the girl [RT 255].  It was the police who took him to 
the house, he did not show them where it was [RT 303].  Mr. Cabanillas said 
yes, because he remembered what Alirez had said about probation [RT 255].  
At the house, he reminded Alirez about releasing him if he admitted to the 
crimes [RT 256].   

 
They went to Mr. Cabanillas’s house [RT 256].  This was the only time 

he gave the police directions [RT 304].  Mr. Cabanillas did not ask to go see his 
eight-year-old daughter [RT 256, 276, 305].  His wife signed a consent to search 
the house [RT 257].  The police said they were looking for weapons and a 
leather jacket [RT 257].  He said he threw the jacket away but he never had 
one [RT 257].  The police looked for the jacket but found nothing [RT 258].  
Pixler looked at the cars in the carport and wrote down the license numbers 
[RT 258].  They went back to the station and recorded a statement with Alirez 
and Pixler present [RT 258].  In that statement, he said that he had not been 
made any threats or promises and that the police were nice to him [RT 274].  
They were, in- fact, nice to him [RT 300]. 

 
After the second statement, he called his wife and told her to write down 

“Jorge Luis Carrillo” [RT 263].  He told her that he made up this name to be 
his “cousin” and that she should give the name to the police [RT 263, 275, 300].  
His wife did not know anyone by that name [RT 301].  He did not know anyone 
named “Armando” or “Javali” [RT 275, 303].  His wife told him he was stupid 
if he thought the police were going to release him [RT 263, 302].  He made up 
the name in response to police pressure [RT 303].  He identified Defense exhibit 
JJ as the name he gave his wife over the telephone [RT 266].  Alirez came back 
a third time and Mr. Cabanillas told him he had not been there and had done 
nothing wrong [RT 264].  He told Alirez to get the cars fingerprinted [RT 264].  
Alirez never came back with any jewelry, jacket, or sandals [RT 265].  He never 
spoke to Mr. Cabanillas about Jose Angulo [RT 265].   
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On cross-examination, he was asked if Alirez had told the truth when 
he testified that Mr. Cabanillas denied the offense and that he had been 
identified in some photos [RT 277].  He was also asked if Alirez’s testimony 
was a lie [RT 293].   

 
Angelica Ramirez, Mr. Cabanillas’s wife, testified that she usually left 

for work between 5:00 and 5:30 a.m.  [RT 309].  She was home by 6:00 a.m., 
would prepare dinner, and her family, including Mr. Cabanillas, ate between 
6:00 and 8:00 p.m.  [RT 309].  Her husband did not go out after dinner [RT 
310].  She believed she had dinner between 6:00 and 7:00 p.m. on the day her 
husband was arrested [RT 320. [sic]  She usually went to bed between 9:00 and 
10:00 p.m.  [RT 320].  She did not tell the police on the night her husband was 
arrested that she sometimes did not know where he was [RT 319]. 

 
On the day her husband was arrested, he called her at home between 

4:00 and 5:00 p.m.  [RT 315].  He said he was in jail because of a traffic ticket, 
but that he had admitted to a rape because the police would release him and 
put him on probation [RT 315].  She told him he was a fool to admit to 
something he did not do [RT 315].  She later saw two detectives, including 
Alirez, at her home [RT 311].  They had her and her husband sign a piece of 
paper [RT 311] but she did not know what was on it because it was written in 
English [RT 311].  She said it was okay for the police to search her home [RT 
312].  The police searched the house, and said they were looking of a leather 
jacket but found nothing [RT 312].  There were no sandals or hooded 
sweatshirts in the house [RT 313].  The police came back to the house about 
3:00 a.m. on the night her husband was arrested [RT 313] and looked all over 
her bedroom [RT 313].  They asked about “Armando,” and she gave then a piece 
of paper, Defense Exhibit JJ, with the name “Jorge Luis Carrillo” [RT 314].  
Her husband had called and told her to write it down and to tell the police that 
it was the name of a cousin who had introduced him to “Armando” [RT 314].  
She did not know anyone named “Javali” [RT 319]. 

 
Prosecution rebuttal 
 
David Pixler testified that Mr. Cabanillas, not the detectives, directed 

them to the house where he had taken  [RT 325].  He showed 
them where he had parked before entering the house, the phone booth nearby, 
and told them what had happened in the house [RT 328].  Mr. Cabanillas also 
directed the police to State and Independence in Southgate [sic] and showed 
them the location where the victims had parked their car [RT 326].  Alirez was 
driving the car and Mr. Cabanillas was in the back seat [RT 331].  All the 
conversation between the men was in English [RT 332].  Mr. Cabanillas then 
asked to go to his home to see his baby [RT 328].  This was the first time Pixler 
remembered any one asking to go to his home after an arrest to see his family 
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[RT 332].  It was, however, common for the police to search a defendant’s home 
after a confession [RT 332].  The police went to his home only once [RT 329].  
There, they spoke to Mr. Cabanillas’s wife [RT 330].  Pixler relied upon what 
Alirez told him concerning any conversation in Spanish [RT 330].  She told the 
police that she worked at nights and thought Mr. Cabanillas was out with 
friends [RT 330].  Although this was important information, it was not in any 
police report [RT 331]. 

 
SECOND TRIAL 
 

Prior to the second trial, the defense moved to dismiss the remaining 
charges in the interests of justice [RT 522]; the motion was denied [RT 527].  
The defense also moved to show Jose Angulo to the jury [RT 554].  The Court 
denied the request on the basis of relevancy [RT 556, 562, 567] and that it was 
not shown that Angulo looked the same at second trial as he did on the day the 
crimes were committed.  The court did however, permit the defense to present 
other evidence that Angulo was the perpetrator [RT 569]. 

 
Prosecution case 
 

 testified that at 10:50 p.m. on January 16, 1995, she and 
Raul Flores were sitting in his car near the corner of Independence and 
Evergreen in Southgate [sic] [RT 640].  Flores was sitting on the driver’s side 
[RT 64].  Two men came to the car from the back, one with a gun and the other 
a knife [RT 641].  The person with the knife was on the passenger side, the one 
with the driver’s side [RT 641].  The man with the gun knocked on the window 
and told Flores to open the door and say nothing [RT 641].  Both  
and Flores opened their doors [RT 641].  The man with the gun asked for 
Flores’s wallet and Ms.  jewelry [RT 641].  She took off her bracelet 
and a chain with a crucifix [RT 642].  The chain broke and the crucifix fell down 
[RT 642].  She looked up and saw the face of the man with the knife, and he 
told her to keep looking down [RT 642].  The man had a shirt with a hood [RT 
665] and this prevented her from getting a good look at his face [RT 668]. 

 
Both she and Raul got out of the car and then one of the men said she 

should get back in so that she could go with them [RT 643].  She got in the car 
and was told to get into the back seat [RT 643].  She was forced into the back 
at knife point and her lower back was cut slightly and bled [RT 644].  The man 
with the gun drove the car and the car and the man with the knife sat in the 
passenger side [RT 645].  The man with the knife unbuttoned her pants, pulled 
the zipper down [RT 648], and put his hands under her clothes and inserted 
his fingers into her vagina [RT 646].  The car stopped, and the man with the 
gun gave it to the one with the knife [RT 646], who asked if the gun was loaded 
[RT 646].  The man with the knife, who also now had the gun, told her not to 
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move or he would shoot her [RT 646].  He said he had already killed someone 
and if she ran he would kill her, too [RT 647].  She had to zip up and button 
her pants in order to move from the car [RT 648].  She was afraid [RT 647].  
They went to a phone and he told her to stop [RT 647].  They went to a place 
with a lot of garbage and she fell down [RT 647].  The man with the knife yelled 
at her to get up [RT 647].   

 
They went inside a house and both men were there [RT 647].  One of 

them told her to take off her clothes [RT 647].  The man with the knife 
unbuttoned her pants and pulled the zipper down [RT 648].  The one with the 
gun tried to kiss her [RT 649].  The man with the knife tried to put his penis 
in her rectum, but was not able to penetrate it [RT 649].  At the first trial, 
however, she testified that it had penetrated [RT 649].  The man with the knife 
laid her on the floor and put his penis in her mouth [RT 650].  The one with 
the gun put his tongue, lips, and fingers inside her vagina [RT 650-651], and 
then inserted his penis [RT 650].  She heard a voice, and the man with the 
knife left and returned [RT 651].  Both men then left [RT 651] and she put on 
her clothes [RT 651].  The men came back and she ran [RT 651].  She went to 
a nearby house and asked them to call the police for help [RT 651].  She was 
taken to a hospital where samples were taken from her mouth and her vagina 
[RT 666].  She described the man with the gun as Latino, with long black curly 
hair, 5’8” tall, 200 lbs., with a dark complexion [RT 667].  The man with the 
knife was younger, Latino, about 6 feet tall and not as heavy [RT 667- 668].  
She was later shown photos twice by the police [RT 652].  The first time she 
pointed “to him” and the second time she pointed out the picture of Mr. 
Cabanillas [RT 654].  She told the police the man looked similar to either photo 
number two, not Mr. Cabanillas, or photos number five, which was a picture of 
him [RT 655].  She was not sure the man with the knife was Mr. Cabanillas 
but should remember the voice [RT 654].  She admitted that she could not 
identify Mr. Cabanillas from his voice when he spoke at the first trial [RT 664].  
She was also not sure Mr. Cabanillas was the man at the preliminary hearing 
and only said he was the man with the knife because Detective Alirez had told 
her that he had admitted to the crime [RT 656].  She also testified that the two 
persons in defense exhibit A, one of them Mr. Cabanillas and the other Juan 
Angulo, were similar [RT 660].  She did not remember who signed as a witness 
to any of her photo identifications, but she did not write English [RT 661].  She 
pointed out two photos to detective Alirez, and that was when he told her that 
the one in number five, Mr. Cabanillas, had already pled guilty and that was 
why she identified him in court [RT 602-603].   

 
Raul Flores testified that he was with  on January 16, 

1995 [RT 697].  Her two children were parked in a car in front of them [RT 703-
704].  They were talking in his car [RT 702] for about ten to fifteen minutes 
[RT 697] when two people came up from behind [RT 698].  The person on the 



	

	

	

__________________________________________________________________________________________________________________________________________	

18 

POST-CONVICTION MOTION FOR DNA TESTING (PENAL CODE, § 1405) 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

driver’s side, said “this is a robbery,” and pointed gun at him and said he would 
shoot him unless he opened the door [RT 698].  Flores opened the door and saw 
a second man with a knife, whom he identified as Mr. Cabanillas [RT 698, 702].  
He was not sure, however, that the man with the knife was in court [RT 725].  
He was not sure and had some small doubt that caused a conflict in his head 
and heart [RT 727].  The man with the knife had a dark hood over his head 
[RT 722].  Both men pushed him and into the back seat [RT 698].  
The men threw him out of the car and took his wallet and watch without his 
permission [RT 699-700].  He was screaming and the men were threatening to 
use the knife or shoot him [RT 701].  They took his car without his permission 
and he went to a family and asked for help [RT 702].  They called the police 
[RT 702]. 

 
Flores told the police that the man with the gun was Latino, about 

thirty-five years old, with long curly hair [RT 706] abut 5’8” tall, 200 lbs, with 
a dark complexion [RT 711].  The second man was Latino, about 25 years old, 
about 160 lbs., with black hair and a dark complexion [RT 712].  Flores could 
not recall if he said the second man was six feet tall [RT 712].  Mr. Cabanillas 
was similar to the person with the knife and fit his description [RT 713].  He 
selected Mr. Cabanillas’s photo from a group of photos shown to him by the 
police because he more or less resembled the man with the knife [RT 716].  
Flores was hesitant to sign a statement that Mr. Cabanillas was the man with 
the knife [RT 729], but detective Alirez told him, before he signed anything, 
that Mr. Cabanillas had confessed [RT 717].  Flores then signed the paper 
identifying Mr. Cabanillas [RT 717], even though he did not feel right doing it 
[RT 731].  At the preliminary hearing three weeks later, he testified that he 
was not sure he could sign that Mr. Cabanillas was the person who robbed him 
because “have seen cases like this and sometimes they are not correct” [RT 
720].  When the police showed him the photo of Mr. Cabanillas, there were two 
detectives [RT 720].  One spoke to him is Spanish and then spoke to the other 
detective in English [RT 720].  This bothered Flores because he did not know 
what the one detective was telling the other [RT 721].  At the preliminary 
hearing, Flores could not remember what the man with the gun looked like [RT 
708].  At the first trial, he testified that he could not sign a piece of paper 
stating that Mr.  Cabanillas was the man with the knife because he was not 
sure [RT 722].  Flores was shown a photo of Juan Angulo at the second trial 
[RT 732]. He was not the person with the knife, although he did look similar 
to Ms. Cabanillas [RT 733]. 

 
Maria Lomeli testified that on January 18, 1995, about 7:30 p.m., she 

was in the area of Chestnut and Santa Ana in Southgate [sic] sitting in her car 
with her boyfriend, Ricardo Sanchez [RT 673-674].  She was the passenger and 
Sanchez was the driver [RT 674].  They were talking when she heard someone 
say, “give me your wallet, stupid,” and she turned around and saw a black 
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revolver [RT 688] pointed at her head [RT 674-675].  The man with the gun 
was Mr. Cabanillas [RT 675, 683].  He wore a black jacket with no hood or cap 
[RT 689] and red pants [RT 693].  She turned around and heard sandals [RT 
693].  Sanchez said he did not have any money or a wallet [RT 675] and got out 
of the car [RT 676].  Mr. Cabanillas went around the back of the car and got in 
the driver’s side [RT 676].  Sanchez sat on the curb [RT 676].  Sanchez said to 
take the car and leave Ms. Lomeli with him [RT 676].  Mr. Cabanillas said he 
would take the car and drop her off at the corner [RT 676].  He had the gun in 
his left hand and was trying to start the car with his right [RT 677].  The car 
would not start and she said she did not know how to start it [RT 677].  She 
asked him not to do anything because she had a small baby [RT 678].  Mr. 
Cabanillas told her to get out and give him her purse [RT 678].  He saw her 
bracelets, and he pulled them off and ran away with them and her purse [RT 
687].  Sanchez’s sister, was sitting with a man in a car nearby [RT 687].  
They came running toward the car because of the noise to see if they needed 
help [RT 688-690].  Ms. Lomeli never got the purse back, but some of the 
contents were retrieved [RT 678].  A woman from a nearby school said she had 
picked them up a few days later [RT 679].  She did not give Mr. Cabanillas 
permission to take her car or her property [RT 679].  She was afraid [RT 680].  
She was shown photos on three occasions [RT 681].  The third time she saw 
the photo of Mr. Cabanillas and picked that photo because she recognized him 
[RT 681-682].  She thought Sanchez was also shown photos, but she did not 
know which one he chose [RT 682]. 

   
Ricardo Sanchez was also unavailable for the second trial.  This time, 

his testimony at the preliminary hearing was presented by the prosecution and 
read to the jury.  He testified that on January 18, 1995, at about 7:30 p.m., he 
was parked in a car with the lights off [RT 741] with Maria Lomeli at the corner 
of Chestnut and Santa Ana Streets in Southgate [sic] [RT 738].  He saw Mr. 
Cabanillas, who had a black revolver [RT 738-739, 764] and wearing a dark 
jacket [RT 746].  He went to the passenger side and grabbed Ms. Lomeli by the 
hair [RT 740].  He had a gun to her head and told Sanchez to give him his 
money or his wallet [RT 740].  Sanchez had neither [RT 741].  He slapped his 
pants to show he had nothing and the man ordered him out of the car [RT 746-
747].  When Sanchez got out of the car, the man with the gun let go of Ms. 
Lomeli’s hair and stepped back [RT 748].  The man opened the driver’s side 
door and told Ms. Lomeli to get out [PH 751].  He told her to stop crying or he 
would shoot her [RT 751].  He tried to start the car for fifteen to twenty seconds, 
gave up, and got out [RT 753].  He grabbed Ms. Lomeli’s purse and walked 
away fast [RT 754].  He later was shown some photographs by the police on 
two occasions [RT 755].  The first time he recognized no one [RT 755].  The 
second time he was at work with Ms. Lomeli [RT 755-756].  He spoke first and 
identified the photograph of Mr.  Cabanillas and told the police “I am sure” [RT 
762, 764].  Ms. Lomeli was standing next to him [RT 763].  After he selected 
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Mr. Cabanillas’s photo, the police told him they had arrested the person in the 
photo [RT 758].   

 
Lee Jack Alirez testified that he saw Mr. Cabanillas standing with “two 

other subjects” at the corner of Beechwood and Liberty Blvds. on January 20, 
1995 [RT 765- 766].  He asked them what they were doing and they said they 
were looking for some girls [RT 766].  Mr. Cabanillas’s clothing matched the 
sketch of a person wanted for robbery [RT 767], and he matched a composite of 
the descriptions of three suspects [RT 809].  The three descriptions were: (1) 
Latino, 35 years old, 5’8”, 200 lbs., with long black hair and dark complexion 
[RT 811 ], (2) Latino, 25 years old, 6’, 160 lbs., black hair, dark complexion [RT 
812]; and (3) man 25-28 years old, 5’8”, 130 lbs., skinny build, green eyes, short 
brown wavy hair combed back, light complexion, wearing red pants, black 
jacket, and huarache sandals with no socks [RT 816].  Mr. Cabanillas, however, 
was arrested because of an outstanding warrant [RT 767].  Had he been able 
to post a $400 bail, he would have been released [RT 891].  At the police station, 
Alirez took a photo of Mr. Cabanillas [RT 767] and showed it to Ms.  Lomeli 
and Sanchez [RT 767].  He also took photos of the other two men [RT 822].  He 
called David Pixler who told him to go back to the station and interview Mr. 
Cabanillas [RT 768]. 

 
Back at the station, Alirez read Mr. Cabanillas his Miranda rights [RT 

770] and asked him if he understood them [RT 770].  Mr. Cabanillas said he 
did and agreed to speak to Alirez freely and voluntarily [RT 771].  Alirez did 
not threaten him [RT 771].  The two spoke in both Spanish and English [RT 
819].  Mr. Cabanillas initially denied knowing about any robberies and swore 
to it on his infant daughter [RT 774].  Alirez, told him he had been identified 
and that fingerprints had been lifted from the car [RT 774].  Alirez said the 
result of the prints were not back [RT 774].  Mr. Cabanillas said he would have 
no explanation if the prints matched his [RT 827].  He told Alirez he had been 
unemployed and could not find a job [RT 774].  He said he had been with a 
friend named Armando, who also was called “Javali” [RT 828], and did not 
know what Alirez was talking about [RT 774].  Although Mr. Cabanillas was 
generally very cooperative [RT 827], he was uncooperative when it came to 
giving details about “Armando” [RT 831].  He told Alirez was not a drug user 
and did not drink [RT 775].  Sometime after Alirez told him he had been 
identified, Mr. Cabanillas said he knew what Alirez was talking about [RT 
825].  He said that his mother had been a security guard and had taught him 
to do the right thing and “I’ll just have to go to jail” [RT 774, 825-826].   

 
He later said that he had been with Armando, who lived in Tijuana but 

visits him occasionally, in Armando’s truck [RT 775].  They passed a man and 
woman sitting in a parked car [RT 775].  Mr. Cabanillas approached the car 
with a knife; Armando with a gun [RT 775].  The knife was Armando’s and had 
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a blade about ten inches long [RT 776].  At the car, Armando went to the 
driver’s side and told the people to unlock the doors [RT 775].  He took the 
man’s wallet and his watch [RT 775].  Armando got the man out of the car and 
Mr. Cabanillas got into the front passenger side [RT 776].  He told the woman 
to get into the back and lay down, and he and Armando took the car and the 
woman to Huntington Park [RT 776].  There, they went into a house where 
“Armando ate her out and she sucked his dick” [RT 776].  They heard someone 
scream and he and Armando got scared and ran [RT 776].  The woman left the 
house and Armando drove Mr. Cabanillas to a house in Compton [RT 777]. 

 
Mr. Cabanillas also spoke about a second incident when he borrowed the 

Armando’s gun [RT 777].  He approached a man and a woman who were sitting 
in a red car [RT 777].  He was not sure if he went to the driver’s or passenger’s 
side, but he pointed the gun at one of them and ordered the man out of the car 
[RT 777].  The man asked about the woman [RT 777] and Mr. Cabanillas told 
him he would drop her off [RT 778].  He could not start the car and got scared 
[RT 778].  He took the woman’s bracelets and purse and ran off [RT 778].  He 
dumped the purse in a nearby yard but did not remember where he put the 
bracelet [RT 778]. 

 
Alirez denied that he ever made Mr. Cabanillas any promises about 

letting him go [RT 797] or that he showed him police reports and gave him 
details of the offenses prior to Mr. Cabanillas’s statement [RT 797].  Alirez did 
not tell Mr. Cabanillas the potential sentences he was facing [RT 803].  Alirez, 
who was tall, blond, and tattooed on his arm, testified that he was familiar 
with the ways of the street and violent gang members.  He admitted he has 
been told he looks like a “mean guy,” and could use an intimidating “command 
presence” when necessary [RT 802].  He did not use this, however, when he 
interviewed Mr. Cabanillas alone [RT 802].   

 
Detective Pixler arrived at the police station shortly after this [RT 778].  

Mr. Cabanillas told the men he would take them to the house [RT 79].  He 
directed them to the area of Evergreen and Independence, where he said the 
first car had been [RT 779, 843].  Then he directed them [RT 782] to an 
abandoned house located at 6065 State in Huntington Park [RT 779-780].  Mr. 
Cabanillas did not identify the house the first time they passed it; he did so 
only after the police made a u-tum and drove by it a second time [RT 782].  
There, he took the men to the house and walked to the front of the residence 
[RT 779].  Alirez had already been to the house two or three days before and 
was familiar with it [RT 780, 782, 837].  Inside the house were a living room 
and two bedrooms [RT 780-781].  In the northwest bedroom were some rag-like 
clothing [RT 838] and a pornographic magazine [RT 780].  In the southwest 
bedroom was a blue mattress with trash on the floor [RT 781].  Mr. Cabanillas 
then took the police to the area of the crime involving Ms. Lomeli [RT 783, 840]. 
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He then said he wanted to go to his home and see his infant daughter 

[RT 783].  The police asked him about clothing, such as a black jacket, gray 
sweatshirt, and sandals [RT 783].  He said he had thrown them into the trash 
[RT 783].  At the house, the police got consent to search it [RT 784, 794] and 
looked in the trash for about ten to fifteen minutes in the rain [RT 784].  They 
found nothing [RT 784].  They were at the house for about thirty to forty-five 
minutes [RT 784].  Mr. Cabanillas said he had Nike shoes that looked like 
sandals but the police could not find them [RT 785].   

 
The detectives and Mr. Cabanillas returned to the Southgate [sic] police 

station, where he gave a tape recorded statement [RT 785].  Alirez had no 
problems communicating with Mr. Cabanillas in either Spanish or English [RT 
786].  Mr. Cabanillas was “more reserved” at the second statement, which was 
common when the statement is taped [RT 797].  The police then went back to 
Mr. Cabanillas’s house to speak to his wife [RT 786].  There, they found a name, 
“Jorge Luis Carrillo,” written down by the telephone [RT 786].  Mr. 
Cabanillas’s wife told the police that this was the cousin who introduced him 
to “Armando” [RT 787, 889].  Mr. Cabanillas was very vague about describing 
this man, whom he said was twenty-three years old [RT 787].  He said he did 
not know where the cousin lived and the police had no way of locating him [RT 
831-832], even though they tried [RT 890].  Mr. Cabanillas’s wife also told the 
police that her husband leaves the house at night and she does not know where 
he goes [RT 890].  Neither Alirez nor Pixler mentioned this statement in their 
police reports [RT 910]. 

 
Alirez testified that when he showed the “six-pack” with Mr. 

Cabanillas’s photo to Raul Flores, Flores said “that’s the guy,” and pointed to 
his picture [RT 789].  Alirez spoke to Flores in Spanish and translated what 
Flores said to Pixler [RT 789].  Alirez had difficulty getting Flores to cooperate 
[RT 795] and he wavered because he and  had developed a 
relationship [RT 796].  Flores said he was uncomfortable and scared because 
the man had taken his wallet which had his identification in it with his address 
[RT 891].  After he picked out the photo of Mr. Cabanillas, Alirez told him that 
the man he had just picked out had been arrested of the crime he reported [RT 
790]. 

 
He was not sure he told Flores that the man had “confessed” [RT 846].  

Alirez believed it was permissible to tell a witness that the person identified 
was arrested, if that person is scared [RT 846].  He saw no difference between 
telling a witness the person was in custody, and that the person had confessed 
[RT 847].  He also showed a “six-pack” to  and she said the photo 
of Mr. Cabanillas looked like the man who was wearing a gray hooded 
sweatshirt [RT 792].  She also said she could identify his voice [RT 792].  Ms. 
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Lomeli also .said that the photo of Mr. Cabanillas looked like the man [RT 793] 
as did Sanchez [RT 793]. 

 
Alirez was familiar with the arrest and trial of Juan Angulo [RT 852].  

Angulo was a “very big case” and had been charged with murder, attempted 
robbery, robbery, carjacking, and sex offenses against two different women [RT 
856-860].  Alirez had interviewed Angulo with detective Pixler by acting as an 
interpreter [RT 861, 884].  Angulo spoke to Pixler and Alinez abut a similar 
type of crime that occurred on February 12, 1995, after Mr. Cabanillas was 
arrested [RT 864].  Angulo confessed to committing several crimes in 
Southgate [sic], some of which were sex offenses against two women, Margaret 
Gonzales and Juana Sanchez [RT 869].  He also admitted to shooting one 
person and saying “I’ve already shot one person today” [RT 872].  Angulo also 
admitted that during his crimes, he told the women to lie in the back seat of 
the car and tum away from him [RT 875].  Angulo was described as Latino, in 
his 30’s, 5’9”, 180 lbs., with black hair, brown eyes, thick mustache and wavy 
hair [RT 876].  At his booking he wore red pants and a brown and green shirt 
[RT 919].  He was investigated for the crimes against  and Ms.  
Lomeli, but he was never identified by them [RT 894] and the fingerprints 
taken from Ms. Lomeli’s car matched neither Angulo nor Mr. Cabanillas [RT 
895].  No semen was collected from the oral swabs for a comparison [RT 895].  
None of the property recovered at Angulo’s house was identified by Ms.  

, Ms. Lomeli, or Flores [RT 896] but other people did identify some of 
that property as theirs [RT 896].  Angulo was cooperative during his interview 
[RT 892] but not cooperative when describing his accomplice, “Antonio” [RT 
898] Alirez believed that Angulo “Antonio” was Mr. Cabanillas’s “Armando” 
[RT 900], because of the similarity of the crimes [RT 900-901].  This connection, 
however, was never mentioned in Alirez’s police reports [RT 910].   

 
David Pixler testified that on January 20, 1995, he first saw Mr. 

Cabanillas in a female holding cell at the Southgate [sic] police station [RT 
581-582].  He had received a call between 3:00 - 4:00 p.m. that Mr. Cabanillas 
was at the station, and he arrived at the station between 5:00 and 6:00 p.m.  
[RT 594].  Pixler did not know who arrested Mr. Cabanillas or how long Alirez 
was with him before Pixler arrived [RT 594].  Alirez told Pixler that Mr. 
Cabanillas had confessed [RT 596].  Pixler often worked with Alirez, even 
though they were in different departments, because Alirez spoke Spanish [RT 
593] and Pixler did not [RT 598].  Since January, 1995, Alirez had left the 
Southgate [sic] police department and become a detective for Huntington Park 
[RT 602].  Pixler did not know why Alirez had left, but it was an advancement, 
not a demotion [RT 602].   

 
From the police station, Mr. Cabanillas directed detective Alirez, who 

was driving, and Pixler to Independence and Evergreen in Southgate [sic] [RT 
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582].  Mr. Cabanillas later directed them to a house on the 6000 block of state 
in Huntington Park that had trash in front of it [RT 583-584].  Mr. Cabanillas 
was looking for the residence, and directed the police to make a u-turn to the 
house [RT 583].  Neither Pixler nor Alirez directed Mr. Cabanillas [RT 584].  
Mr. Cabanillas then asked the police to take him to his house so he could see 
his young daughter [RT 585].  Although it was not their intent to search the 
house [RT 596], the police obtained a consent to search it [RT 585].  Mr. 
Cabanillas told the police he had thrown things into the dumpster behind the 
apartment complex [RT 587].  The police searched for a black jacket and 
sandals in the dumpster in the rain for about ten to fifteen minutes, but found 
nothing [RT 587].  After that, Pixler asked Mr. Cabanillas to tell him the same 
story he had told the other detectives [RT 587] and that statement was 
recorded [RT 588].  Prior to that, Mr. Cabanillas was given his constitutional 
rights [RT 588].  Mr. Cabanillas was not told what to say or given anything to 
read as part of the statement [RT 590].  He spoke freely and voluntarily [RT 
590].   

 
Pixler also testified that he and Alirez showed a “six-pack” of photos to 

Raul Flores on January 20, 1995 at 7:12 p.m.  [RT 589].  Flores pointed out Mr. 
Cabanillas’s picture, number five, and Pixler wrote “this is the guy” [RT 590.  
He did not know what Flores actually had said, but was told so by Alirez [RT 
599], who showed not [sic] doubt that was what Flores said [RT 599].  He saw 
Flores only once, at the latter’s home in Bell Gardens [RT 612].  Pixler also 
showed a “six-pack” to Ms.  Lomeli.  During that interview, Alirez wrote down 
that she said the photo of Mr. Cabanillas “looks like the guy” [RT 591, 600].  
Ricardo Sanchez also identified Mr. Cabanillas from the six-pack [RT 592].  He 
used Alirez as an interpreter in each of these interviews [RT 608, 613].  Pixler 
also testified that the police should not comment on the accuracy of a 
witnesses’s identification, in order to avoid tainting it [RT 603-604].  On rare 
occasions, the police may tell a witness that the perpetrator has been caught 
where the witness is concerned that the perpetrator is still at large [RT 614, 
615], but this should usually be avoided even after the identification has been 
made [RT 604-605].  Pixler personally believed it was never appropriate to 
comment on the selection by a witness [RT 616].  He also showed Ms. Lomeli a 
second “six-pack” with Angulo’s photo in it; she did not identify Angulo [RT 
615].  Neither Flores nor Ms.  identified anyone other than Mr.  
Cabanillas [RT 615]. 

 
Stipulated evidence and testimony 
 
The parties stipulated that defense exhibits AA and KK were photos of 

a gun found at Angulo’s residence [RT 931].  Defense Exhibits 00 and PP were 
photos of sandals recovered from Angulo’s residence [RT 931].  The parties 
stipulated that two detectives would testify that when Angulo was arrested, he 
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was wearing red pants and had a black leather jacket in his car [RT 931].  The 
parties also stipulated that the admission of photos of property recovered from 
Angulo’s residence pursuant to a search warrant [RT 933].  The parties also 
stipulated that on the date of his arrest, Juan Angulo was descried [sic] as 
follows: Latino with brown hair and brown eyes, 5’6”, 140 lbs., born in 1972 
[RT 1069]. 

 
Defense case 
 
The parties stipulated to the testimony of Julio Cesar Nejara Ramirez 

from the first trial, because he was unavailable for the second.  That testimony, 
recounted supra at pages fourteen and fifteen, was read to the jury [RT 940-
948].  Consistent with its pretrial ruling, the court denied the defense request 
to present Juan Angulo to the jury [RT 989]. 

 
Mr. Cabanillas’s wife, Angelica Ramirez, also testified at the second 

trial.  She had lived with Mr. Cabanillas for about two years prior to his arrest, 
which was on a Friday [RT 951].  She worked a variable schedule, but she 
always left early in the morning, between 5:00 and 5:30 a.m.  [RT 972] and 
would arrive home about 3:00 p.m.  [RT 952].  Sometimes her husband was 
home when she arrived, and sometimes he would I arrive home about 4:00 p.m.  
[RT 970].  She would prepare dinner and rest [RT 952] and the family ate 
dinner together between 6:00-8:00 p.m.  [RT 952].  Her husband did not go out 
that week after dinner and he did not go out alone [RT 953] or after she went 
to bed [RT 972].  She went to bed between 9:00 and 10:00 p.m.  [RT 972].  He 
had not gone out without her since the Thanksgiving prior to his arrest [RT 
967], although the person who used to live with them had said that he and her 
husband had gone out together at night [RT 967].  On January 16, 1995, she 
got home at either 12:00 noon or 3:00 p.m., she was not sure which [RT 970].  
She thought she arrived home about 3:00 p.m. on January 18th [RT 972]. 

 
On January 20, 1995, her husband called her and told her he had been 

arrested [RT 953].  The police arrived at her home with her husband, and 
showed her some paper [RT 953].  They spoke to her husband about the paper, 
and searched everywhere in her home [RT 954].  They asked where the clothes 
were kept, whether her husband had a leather jacket and a sweatshirt [RT 
956-957] and about his shoes [RT 954-955, 957] or sandals [RT 970].  The police 
were at the house for about thirty minutes to an hour [RT 957].   

 
After the police left with her husband, he called a second time, between 

ten and eleven that night [RT 958].  He said the police were accusing of a rape 
[RT 958, 961] and that he had confessed to it [RT 960, 963] but that he had not 
done it [RT 963].  She became angry with him and asked why he had admitted 
to something he had not done [RT 965].  He said he had confessed to it because 
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the police told him they would let him go [RT 964, 965].  He asked her to write 
down a name, Jorge Luis Carrillo, that she did not know [RT 959] and to tell 
the police that this man introduced him to “Armando” if she were asked [RT 
959, 973, 975].  She knew the information was incorrect [RT 973], although she 
did not know whether or not her husband has a relative named Carrillo [RT 
974].  The Police came back to the house between 2:00-4:00 a.m.  [RT 959].  
They found the piece of paper with the name her husband had given her [RT 
976, 979] and she told them that her husband had called her and told her to 
write down the name [RT 960].  She did not tell the police that her husband 
went out that night [RT 966].  Either the first or second time the police were 
there, she told them that she had been with her husband the whole time [RT 
969].  She did not remember if the police took notes of her conversations [RT 
966].   

 
Mr. Cabanillas testified at his second trial.  He denied committing the 

crimes he was accused of [RT 992].  He usually left his house between seven 
and nine in the morning to look for work [RT 993].  He usually returned home 
between noon and 1:00 p.m.  [RT 993].  He ate dinner at home, usually between 
seven and nine in the evening [RT 993].  He was home for dinner every week 
night the week prior to his arrest [RT 993]. 

 
On January 20, 1995, he got home between noon and 1:00 p.m.  [RT 

1020].  He left to pay the bill for a beeper [RT 1021], which he used when he 
was looking for work [RT 1022].  He and his wife and two cars, but one did not 
work and she used the one that ran for work [RT 1022].  While he was out, he 
spoke to two friends Eric and Alvaro, for about five to ten minutes while they 
were waiting for some girls across the street from a school [RT 1049].  They 
were approached by detective Alirez between 1:00 and 2:30 in the afternoon, 
while the three were standing on a street corner [RT 995].  Mr. Cabanillas was 
wearing red pants, a blue shirt with colors, and tennis shoes [RT 998].  He was 
5’10” tall, 165 lbs. with brown hair and hazel eyes [RT 1020].  They told Alirez 
that Eric and Alvaro were waiting for some girls [RT 996].  Alirez asked him if 
he had switched shoes with Alvaro, who was wearing huaraches [RT 998].  He 
said he could not have done that because Alvaro’s feet were too small [RT 998].  
Alirez checked the size of their feet [RT 999].  Alirez asked him if he had any 
identification, and Mr. Cabanillas gave him his name and birthdate [RT 996].  
Alirez checked his records and said there was a warrant for him [RT 996] and 
told Mr. Cabanillas he was under arrest [RT 997].  They went to the police 
station in Alirez’s car and he did not know what happened to Eric and Alvaro 
[RT 997].   

 
At the police station, Alirez put Mr. Cabanillas’s property into a bag and 

took a photo of him [RT 999].  Alirez did not tell him why he had been arrested 
[RT 1058], but he said a woman had been assaulted.  Alirez then left for about 
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forty minutes [RT 999-1000, 1057].  When he returned, Alirez accused him of 
riding around in a car and assaulting a girl and told him he could spend a lot 
of time in jail for that [RT 1001].  Mr. Cabanillas denied it [RT 1001] and swore 
to it on his infant daughter [RT 1031].  Alirez told him he had been identified 
from pictures [RT 1001] by someone he had assaulted and whose purse he had 
taken [RT 1002].  Mr. Cabanillas said, “well, thin I’ll have to go to jail,” [RT 
1031] and kept denying it.  Alirez said that the car would be dusted for prints 
and asked Mr. Cabanillas how he would explain it if his prints were found [RT 
1005]; he responded, “I couldn’t” [RT 1033].  Mr. Cabanillas told him his was 
married with a daughter and lived in Huntington Park [RT 1033].  Alirez went 
into the details of what he was accused of doing [RT 1003].  Alirez then changed 
to another incident, and said that Mr. Cabanillas had taken a car and a woman 
to an abandoned house [RT 1004).  Mr. Cabanillas continued to deny it and 
Alirez told him he was “never getting out” unless he admitted to it and then 
Alirez would let him go [RT 1003, 1005, 1060]. 

 
Mr. Cabanillas still denied doing anything wrong [RT 1006].  He went 

over the Miranda warnings on People’s Exhibit 10 with Alirez during this time, 
signed the card [RT 1024], and agreed to talk to him without a lawyer [RT 
1030].   

 
He decided to lie to Alirez and admit he had done the crimes, based upon 

Alirez’s promise that he would let him go and he would be placed on probation 
if he admitted doing the crimes [RT 1006, 1009].  Alirez explained to him how 
the crimes happened [RT 1007].  Mr. Cabanillas was quiet, and then said he 
took the purse and threw it in a trash can [RT 1007].  Alirez corrected him and 
told him it had been found in a garden [RT 1007].  He told Alirez that he had 
been walking down the street and saw and man and a woman in a red car, but 
he did not remember the make or model [RT 1035].  Alirez would recount the 
details of the crime and then ask Mr. Cabanillas if they were true [RT 1008].  
He learned all the details of the crimes from Alirez [RT 1057].  He told Alirez 
that he had pointed the gun at the woman and told the man to give him his 
wallet [RT 1035].  This went on for about fifteen minutes and the entire 
interview lasted between thirty minutes to an hour [RT 1008].  He also told 
Alirez he used a black revolver [RT 1035].  He told Alirez that he had and 
someone named Armando had been driving around in Armando’s truck and 
they had been drinking [RT 1037].  When he and Alirez were talking about the 
using a knife, Alirez signalled [sic] to him how big it was [RT 1038].  Mr. 
Cabanillas told Alirez that he and Armando walked over to the car, Armando 
to the driver’s side and he to the passenger, and the doors were locked [RT 
1039].  Alirez asked him if he was wearing a gray sweatshirt at the time and 
he said yes [RT 1040].  When Alirez asked him if he stuck his fingers in the 
woman’s vagina, he denied it [RT 1040].  He did tell Alirez that the woman 
“sucked his dick” [RT 1042] and that his penis went into her butt “a little” [RT 
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1051], after he initially denied it and Alirez told him that this had happened 
[RT 1051].  He did not remember if Alirez took notes during the interview [RT 
1054]. 

 
Alirez also said he would talk to his partner, detective Pixler [RT 1009].  

The three went to an abandoned house and Mr. Cabanillas did not give the 
directions [RT 1010].  He thought Pixler was driving [RT 1053].  The police 
passed an abandoned house [RT 1052] turned around, stopped in front of it, 
and asked Mr. Cabanillas if that was it; he agreed [RT 1010].  They asked his 
about a second suspect who was tall, with curly hair and a dark complexion 
[RT 1011].  Mr. Cabanillas did not know what they were talking about [RT 
1012] but made up a second suspect because he believed that was what they 
wanted to hear and they would let him go [RT 1012].  He made up the named 
“Armando” and the cousin Carrillo who was supposed to have introduced 
Armando to him [RT 1013, 1023].  He described “Armando” as a Mexican from 
Tijuana, a little older than him, with black, curly shoulder-length hair [RT 
1034].  He did not remember telling the police that Armando drove a 1987 or 
1988 Toyota truck with Mexican plates that was lowered and had rims [RT 
1034-1035].  The detectives brought up the name “Javali;” he had never heard 
of it [RT 1013-1014].   

 
The police asked to go to Mr. Cabanillas’s house, he did not request to 

go there [RT 1011, 1043].  When asked on cross-examination if Alirez was lying 
when he testified that Mr. Cabanillas asked to see his eight-year-old daughter, 
he said yes [RT 1042].  He gave the police directions to his house [RT 1053].  At 
his home, the police asked for consent to search and told him to sign a consent 
form [RT 1014].  They said they were looking for weapons and clothing and 
asked Mr. Cabanillas if he wore sandals [RT 1015].  He said he did not but he 
had tennis shoes that looked like sandals [RT 1015, 1046].  He made that up 
because he thought the police would let him go [RT 1015].  The police did not 
find any jacket, sandals, or tennis shoes that looked like sandals [RT 1015-
1016].  He told the police he had thrown them away [RT 1016], because he 
knew there were no clothes that matched what they were looking for [RT 1045].  
The police looked in the top part of the dumpster outside [RT 1044], found 
nothing, and they went back to the police station [RT 1016].   

 
Back at the station, the police told him they were going to make a 

recording [RT 1017].  Two detectives were with him when he made the 
recording [RT 1017].  He went over the Miranda warnings a second time in the 
tape [RT 1024].  He said on the tape that he had not been threatened or 
promised anything [RT 1025].  Alirez had told him to shut up if anyone asked 
him about any promises [RT 1035], and looked at him and told him not to say 
anything about promises when he was asked [RT 1036].  No promises were 
made when Pixler was present [RT 1028, 1035], and Pixler never discussed 
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them with him [RT 1028].  He did not ask Pixler when he would be let go, 
because it was a secret between him and Alirez [RT 1029], and Alirez said not 
to tell anyone [RT 1029].  He never heard Alirez and Pixler discuss probation 
[RT 1029].  The promise of probation was made only during the first interview, 
when Alirez said it two to three times [RT 1030].  The police did not beat or 
threaten him and were very nice [RT 1043]. 

After the second statement, he called his wife and told her to write down 
the name of Carrillo [RT 1017].  He called her because Alirez had told him they 
were going to investigate further and talk to her [RT 1017, 1047].  He told her 
to give the name to the police in the event they came back to the house and to 
tell them that this was the cousin who had introduced him to “Armando” [RT 
1018].  He did this because he thought the police would let him go, and told 
that to his wife [RT 1018].  She became angry [RT 1018] because he had 
admitted to a crime he had not done [RT 1019].  She did not tell him what she 
would tell the police but told him she would not give them the story he had just 
given her about a cousin and Armando [RT 1019].  He never knew or heard of 
Juan Angulo before February, 1995 [RT 1019].  

After he talked to his wife, he spoke to Alirez a third time.  He asked to 
see the prints from the car [RT 1056] and denied he had committed the crimes 
because Alirez had not let him go as he had promised [RT 1056]. 

On January 30, 1998, in an unpublished opinion, the Court of Appeal, Second 

Appellate District, Division Four affirmed Cabanillas’s convictions.  (People v. Cabanillas, 

Court of Appeal Case No. B103776.)  On March 18, 1998, the California Supreme Court 

denied review.  (People v. Cabanillas, Supreme Court Case No. S068778.)  Thereafter, 

Cabanillas filed several unsuccessful post-conviction habeas petitions.  (Cabanillas 

(Gerardo) on Habeas Corpus, Supreme Court Case No. S077448; Cabanillas v. Hubbard, 

Warden, U.S. District Court Case No. CV 99-04404; Cabanillas v. Hubbard, Warden, U.S. 

District Court Case No. CV 99-05297; In re Cabanillas, U.S. District Court Case No. CV 00-

07950.) 

While in prison, Cabanillas contacted the California Innocence Project and claimed he 

was innocent of all the offenses.  (Exhibit A, Declaration of Alissa Bjerkhoel, ¶ 6.)  After 

Cabanillas completed the California Innocence Project’s extensive pre-screening process, the 
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Project began investigating Cabanillas’s claim of innocence.  (Exhibit A, ¶ 8.)  That 

investigation included, in part, a determination that biological evidence exists and could aid 

in a determination of Cabanillas’s innocence.  (Exhibit A, ¶ 8.)   

Biological evidence was discovered in the possession of the Los Angeles Sheriff’s 

Department and the South Gate Police Department.  (Exhibit A, ¶¶ 11-13.)  Specifically, the 

Los Angeles County Sheriff’s Department’s Central Property and Evidence Unit has the 

sexual assault kit, taken from victim in its possession.  (Exhibit A, ¶¶ 11-12; Exhibit 

C, Request to Hold Property Letter from LASO.)  The sexual assault kit contains the 

following items: pubic combings, two oral swabs and slides, three vaginal swabs and slides, 

and a vaginal lavage.  (Exhibit D, Laboratory Report.)  The South Gate Police Department 

has the fingerprint lifts from Lomeli’s car.  (Exhibit A, ¶ 13.)  The instant motion ensued. 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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MEMORANDUM OF POINTS AND AUTHORITIES 

 Section 1405, subdivision (a) allows a person who was convicted of a felony and is 

serving a term of imprisonment to make a written motion for the performance of forensic 

deoxyribonucleic acid (DNA) testing.  (§ 1405, subd. (a).)  Here, Cabanillas has been convicted 

of felony offenses and is currently incarcerated.  Wherefore, by this motion, Cabanillas makes 

a written request for DNA testing pursuant to section 1405. 
 

ARGUMENT 
 

I. 
 

CABANILLAS HAS SATISFIED ALL OF THE REQUIREMENTS 
OF SECTION 1405, SUBDIVISION (G) FOR SUBMITTING A 
MOTION FOR POST-CONVICTION DNA TESTING 
 

 Section 1405, subdivision (g) directs a trial court to grant a motion for DNA testing if 

eight conditions are met: 
 
(1) The evidence to be tested is available and in a condition that would 

permit the DNA testing requested in the motion. 
 
(2)  The evidence to be tested has been subject to a chain of custody sufficient 

to establish it has not been substituted, tampered with, replaced or 
altered in any material aspect. 

 
(3)  The identity of the perpetrator of the crime was, or should have been, a 

significant issue in the case. 
 
(4)  The convicted person has made a prima facie showing that the evidence 

sought to be tested is material to the issue of the convicted person’s 
identity as the perpetrator of, or accomplice to, the crime, special 
circumstance, or enhancement allegation that resulted in the conviction 
or sentence.  The convicted person is only required to demonstrate that 
the DNA testing he or she seeks would be relevant to, rather than 
dispositive of, the issue of identity.  The convicted person is not required 
to show a favorable result would conclusively establish his or her 
innocence.   
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(5)  The requested DNA testing results would raise a reasonable probability 
that, in light of all the evidence, the convicted person’s verdict or 
sentence would have been more favorable if the results of DNA testing 
had been available at the time of conviction.  The court in its discretion 
may consider any evidence whether or not it was introduced at trial. 

 
(6)  The evidence sought to be tested meets either of the following conditions: 
 

(A)  The evidence was not tested previously. 
 
(B)  The evidence was tested previously, but the requested DNA test 

would provide results that are reasonably more discriminating 
and probative of the identity of the perpetrator or accomplice or 
have a reasonable probability of contradicting prior test results. 

 
(7) The testing requested employs a method generally accepted within the 

relevant scientific community. 
 
(8)  The motion is not made solely for the purpose of delay.   
 

(§ 1405, subds.  (g)(1)-(8).) As will be detailed below, all eight conditions are met. 
 
A. The Evidence To Be Tested Is Available And In A Condition That Would 

Permit The DNA Testing Requested In This Motion (§ 1405, subd. (g)(1)) 
 

Section 1405, subdivision (g)(1) requires the court to make a finding that the evidence 

is available and in a condition that would permit testing.  (§ 1405, subd. (g)(1).)  The items 

Cabanillas seeks to test are  sexual assault kit and the fingerprint lifts from 

Lomeli’s car.  In a letter dated April 19, 2019, the Los Angeles Sheriff’s Department’s 

confirmed it has the sexual assault kit in its custody.  (Exhibit A, ¶¶ 12; Exhibit C.)  In a 

phone conversation on October 3, 2019, the South Gate Police Department confirmed it has 

a sealed envelope with evidence from the Sanchez/Lomeli crime; the fingerprint lifts are 

likely stored in this envelope.  (Exhibit A, ¶ 13.)   There is nothing to indicate the evidence 

is not in a condition that would permit testing.    

/// 
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B.   The Evidence To Be Tested Has Been Subject To A Chain Of Custody 
Sufficient To Establish That It Has Not Been Substituted, Tampered With, 
Replaced, Or Altered In Any Material Aspect (§ 1405, subd. (g)(2))   

Section 1405, subdivision (g)(2) requires the court to make a finding that the evidence 

has been subject to a sufficient chain of custody.  (§ 1405, subd. (g)(2).)  The sexual assault 

kit was collected from victim  at St. Francis Medical Center on January 17, 1995.  

(Exhibit E, Medical Report-Suspected Sexual Assault, p. 1.)  That same day, the kit was 

released to Officer Salcedo of the South Gate Police Department.  (Exhibit E, p. 5.)  On 

January 19, 1995, Detective Lopez of the South Gate Police Department submitted the kit 

for serological analysis to the County of Los Angeles – Sheriff’s Department Scientific 

Services Bureau.  (Exhibit D.)  It appears to have remained in Sheriff’s custody ever since.  

(Exhibit A, ¶¶ 11-12.)  The fingerprint lifts appear to have been stored in a sealed envelope 

at the South Gate Police Department.  (Exhibit A, ¶ 13.) 

Accordingly, there is nothing to indicate that evidence sought to be tested was ever 

outside the custody (actual, constructive, or otherwise) of law enforcement.  Indeed, pursuant 

to statute, the law enforcement agency shall retain all biological material in connection with 

a criminal case for the period of time that any person remains incarcerated in connection 

with that case.  (§ 1417.9, subd. (a).)  Hence, a sufficient chain of custody is satisfied.  
 
C.   The Identity Of The Perpetrator Of The Crime Was, Or Should Have Been, A 

Significant Issue In The Case (§ 1405, subd. (g)(3))  

Section 1405, subdivision (g)(3) requires the court to make a finding that the 

defendant has made a showing that identity was an issue in his case.  (§ 1405, subd. (g)(3).)  

Where, as here, the defendant disputes that he was the person that perpetrated the charged 

acts, identity is an issue in the case.  (People v.  Thornton (1974) 11 Cal.3d 738, 760 [noting 

that the defendant “placed the matter of identity squarely in issue” because his “testimony 

on direct examination was essentially a general denial of guilt”]; People v.  Cowger (1988) 

202 Cal.App.3d 1066, 1076 [“defendants had placed their identity in issue by claiming alibi”]; 
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People v.  McCarty (1958) 164 Cal.App.2d 322, 325-326 [“Since defendant denied the robbery 

and offered the defense of an alibi, it is obvious that the sole issue determinative of 

defendant’s guilt or innocence was the question of his identity as the robber”].) In addition, 

the legislative intent behind the identity at issue requirement is to limit the availability of 

testing under the bill to those cases where “no defense such as self-defense or consent was 

used.”  (Sen.  Com. on Pub. Safety, Rep. on Sen.  Bill No.  1342 (1999-2000 Reg.  Sess.) as 

amended Mar.  30, 2000.)  In other words, where the defendant does not deny participation 

in the events but instead denies legal culpability for the participation, DNA testing is not 

warranted. 

In Jointer v. Superior Court (2013) 217 Cal.App.4th 759, the court found identity was 

an issue where “[t]he only disputed issue [at trial] as to the robbery was identity.”  (Id. at p. 

766.)  The same is true here.  No one contests that the crimes occurred, but the issue at trial 

and the issue now is who committed those crimes.  At trial, Cabanillas denied his presence 

at the scene and presented an alibi.  Further, in his second trial, he presented evidence that 

Jose Angulo committed these crimes.  Cabanillas has never asserted a defense of self-defense 

or consent which would preclude him from DNA testing under the legislative intent of the 

law.  Therefore, the identity of the perpetrator was a significant issue in the case and this 

subdivision is satisfied.   
 
 
D.   The Convicted Person Has Made A Prima Facie Showing That The Evidence 

Sought To Be Tested Is Material To The Issue Of The Convicted Person’s 
Identity As The Perpetrator Of The Crime For Which He Was Convicted (§ 
1405, subd. (g)(4)) 
 

Section 1405, subdivision (g)(4) requires the court to make a finding that the 

defendant has made a prima facie showing that the evidence sought to be tested is material 

to the defendant’s identity as the perpetrator.  (§ 1405, subd. (g)(4).)  “The convicted person 

is only required to demonstrate that the DNA testing he or she seeks would be relevant to, 
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rather than dispositive of, the issue of identity.  The convicted person is not required to show 

a favorable result would conclusively establish his or her innocence.”  (§ 1405, subd. (g)(4), 

emphasis added.)  Relevant means “[l]ogically connected and tending to prove or disprove a 

matter in issue; having appreciable probative value — that is, rationally tending to persuade 

people of the probability or possibility of some alleged fact.”  (Black’s Law Dictionary (11th 

ed. 2019), relevant.) 

Here, the relevancy of testing the sexual assault kit would be to identify who 

committed the crime.  Two perpetrators sexually assaulted .  Cabanillas was alleged 

to have digitally penetrated the victim, attempted to sodomize the victim, and forced the 

victim to orally copulate him.  (R.T. 7, 10, 650; Exhibit E, p. 2.)  The other perpetrator orally 

copulated the victim, digitally penetrated her, and vaginally raped her.  (R.T. 10, 650-651; 

Exhibit E, p. 2.)   claimed both perpetrators ejaculated.  (Exhibit E, p. 2.)   

underwent a sexual assault examination after the attack.  (Exhibit E; Exhibit D.)  She had 

not bathed or showered beforehand.  (Exhibit E, p. 2.)  The sexual assault examination 

collected both oral and vaginal samples.  (Exhibit C; Exhibit E, p. 5.)  Therefore, the sexual 

assault kit, taken from , should contain the DNA from both perpetrators and is 

certainly relevant to the identity of those perpetrators.   

 With respect to the fingerprint lifts, law enforcement presumably collected latent 

fingerprint lifts from the areas of Lomeli’s car where the perpetrator touched.  DNA testing 

on these lifts will likely yield the profile of the perpetrator.  If that profile is redundant, 

meaning it matches a profile obtained from the  sexual assault kit, then the DNA 

evidence is ever more relevant to the identity of who committed these crimes.  This is 

especially true because there are several parallels between the two incidents.  First, both 

incidents were committed in South Gate and were committed two days apart from each other.  

(R.T. 2, 102, 640, 673-674, 738.)  Second, the modus operandi of both incidents were almost 

identical: 
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 Both crimes were committed in the evening (R.T. 2, 68, 102, 640, 673-
674, 741; P.H.T. 82); 
 

 Both crimes involved a male and female victim sitting in a parked car 
(R.T. 2, 68-69, 102, 640, 673-674, 697, 738; P.H.T. 82); 
 

 Both crimes involved the perpetrator sneaking up and threatening the 
victims with a weapon (R.T. 3, 69-60, 103, 113, 641, 688, 698, 746; P.H.T. 
82-83); 
 

 Both crimes involved the perpetrator demanding valuables (R.T. 5, 71, 
104, 107, 641, 688, 698, 740; P.H.T. 84); and  

 
 Both crimes included the perpetrator ordering the male to get out of the 

car and the female to remain in or get back in the car while he attempted 
to drive away (R.T. 5, 71, 104, 643, 676, 698, 748; P.H.T. 89-90).   

The only difference in the two incidents is that, due to a mechanical failure, the second 

incident was interrupted and never carried out to completion.  (R.T. 106; P.H.T. 94.)  So 

similar were the crimes that both law enforcement and the prosecution believed the same 

person committed both crimes and they were tried together. 16  Hence, Cabanillas satisfies 

subsection (g)(4) because he has made a prima facie showing that the evidence sought to be 

tested is material to the issue of the convicted person’s identity as the perpetrator of the 

crimes. 

/// 

/// 

/// 

/// 

																																																																		

16   See Queally, “Man Wrongfully Convicted In ‘Teardrop Rapist’ Attacks Spent Years 
Fighting For His Freedom,” Los Angeles Times (Nov. 24, 2015) [upon the State’s concession, 
this Court reversed convictions for three separate attacks where biological evidence only 
existed from one attack and those DNA results were exculpatory because the modus op-
erandi was the same for all attacks]. 
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E.   The Requested DNA Testing Results Would Raise A Reasonable Probability 

That, In Light Of All The Evidence, The Convicted Person’s Verdict Or 
Sentence Would Have Been More Favorable If The Results Of DNA Testing 
Had Been Available At The Time Of Conviction (§ 1405, subd. (g)(5)) 

 

Section 1405, subdivision (g)(5) requires the court to make a finding that the DNA 

results, assuming they were favorable, would “raise a reasonable probability that, in light of 

all the evidence, the convicted person’s verdict or sentence would have been more favorable 

if the results of DNA testing had been available at the time of conviction.”  (§ 1405, subd. 

(g)(5); see also People v. Richardson, 43 Cal. 4th at pp. 1047, 1050-1051 [the showing need 

only be that there is a “reasonable chance” the defendant would have obtained a more 

favorable result at trial].)  “In determining whether the convicted person is entitled to 

develop potentially exculpatory evidence, the court shall not decide whether, assuming a 

DNA test result favorable to the convicted person, he or she is entitled to some form of 

ultimate relief.”  (§ 1405, subd. (g)(5).)  The court is obligated to “liberally apply the 

‘reasonable probability’ standard to permit testing in questionable cases.”  (Jointer v. 

Superior Court, supra, 217 Cal.App.4th at p. 769.) 

Applying this standard, there is no doubt Cabanillas meets the reasonable probability 

prong of the statute.  If the defense had a definitive DNA profile from the perpetrators in the 

assault on  there is a reasonable probability that Cabanillas would have had a more 

favorable outcome at trial.  It took two jury trials to obtain a conviction for the January 16, 

1995 crimes and both of the eyewitnesses wavered in their identification of Cabanillas as the 

perpetrator.  Although the identifications of Cabanillas were stronger with respect to the 

January 18, 1995 crimes, eyewitness identifications can oftentimes be unreliable.  The 

identifications of Cabanillas could be completely undercut by DNA evidence identifying the 

true perpetrator.  Further, Cabanillas’s confession is riddled with problems.  For one, it is 

apparent the first jury did not believe the confession, hence the reason they hung on all 

counts relating to the first conviction.  Two, the confession contains facts that are 
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inconsistent with the  account.  Finally, the detective who elicited the confession 

has been accused of obtaining false confessions through the promise of leniency; such 

promises happened in this case.  In light of the problems with the evidence against 

Cabanillas, more objective and scientific evidence, such as a DNA profile from another 

person, would certainly have tipped the scales in favor of Cabanillas for both trials. 

1. The identifications of Cabanillas were problematic 

With respect to the January 16, 1995 crimes,  claimed the person with the 

knife (ultimately identified as Cabanillas) wore a sweatshirt which obscured his face and she 

never got a good look at him.  (R.T. 665, 668.)   testified was not sure the man with 

the knife was Cabanillas, but that she would be able to remember her attacker’s voice.  (R.T. 

654.)  Upon hearing Cabanillas’s voice, she did not identify his voice as that of her attacker.17   

(R.T. 664.)  During the six-pack identification,  pointed out two photos to Detective 

Alirez, and he told her that the one in number five, Cabanillas, had already pleaded guilty, 

so she identified him.  (R.T. 602-603.)   was not sure of her identification of Cabanillas 

at the preliminary hearing and claimed she only said he was the man with the knife because 

Detective Alirez had told her that he had admitted to the crime.  (R.T. 656.) 

Although Flores also identified the man with the knife as Cabanillas (R.T. 698, 702), 

like  he noted the man with the knife had a dark hood over his head (R.T. 722).  

Flores identified Cabanillas in the photo array because he more or less resembled the man 

with the knife.  (R.T. 716.)  However, he did not want to commit to the identification until 

Detective Alirez told him Cabanillas had confessed.  (R.T. 717, 729.)  At the preliminary 

hearing, Flores testified that he was not sure Cabanillas was the person with the knife be-

cause “[I] have seen cases like this and sometimes they are not correct.”  (R.T. 720.)  At the 

first trial, Flores testified that he could not identify Cabanillas as the man with the knife 
																																																																		

17  claimed her attacker’s voice was a little deeper and a little “thicker” than Caba-
nillas’s.  (R.T. 22-23.)   
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because he was not sure.  (R.T. 722.)   At the second trial, Flores still was not sure Cabanillas 

was the man with the knife.  (R.T. 725, 727.)   

With respect to the January 18, 1995 crimes, it is not disputed that Cabanillas and 

Juan Angulo, the alleged alternate suspect, look similar, so there is a chance of mistaken 

identification.  (R.T. 660.)  Further, the second crime involved a perpetrator wearing red 

pants.  (R.T. 158, 693, 816.)  Although Cabanillas was arrested wearing red pants (R.T. 151-

152, 268, 998), Angulo was also arrested wearing red pants.  (R.T. 919.)  Further, the finger-

prints taken from Lomeli’s car did not match Cabanillas. (R.T. 895.) 

2. Problems with eyewitness identifications 

In addition to the above issues, since the time of Cabanillas’s conviction, developments 

in the science of stranger eyewitness identification cast further doubt on the accuracy and 

reliability of the eyewitness identifications against Cabanillas.  For years, California courts 

have noted that stranger eyewitness identifications are oftentimes unreliable.  (People v. 

Cardenas (1982) 31 Cal.3d 897, 908, citing United States v. Wade (1967) 388 U.S. 218, 228 

and People v. Bustamante (1981) 30 Cal.3d 88, 98; see also People v. McDonald (1984) 37 

Cal.3d 351, 363-364.) Even the United States Supreme Court has recognized that “[t]he 

vagaries of eyewitness identification are well known and the annals of criminal law are rife 

with instances of mistaken identification.”  (United States v. Wade, supra, 388 U.S. at p. 228; 

see also State v. Henderson (N.J. 2011) 27 A.3d 872 [hereafter “Henderson”], discussing, in 

depth, the factors contributing to the unreliability of eyewitness identifications; Jointer v. 

Superior Court, supra, 217 Cal.App.4th at p. 767 [finding eyewitness identifications not 

conclusive].)  “[E]yewitness testimony is among the least reliable forms of evidence and yet 
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persuasive to juries.” 18   One of the largest causes of wrongful convictions, by far, is 

eyewitness misidentifications.19 

Contributing to misidentifications are numerous variables including where: (1) the 

eyewitness experiences a high level of stress (State v. Henderson (N.J. 2011)  27 A.3d 872, 

904);20 (2) there is a presence of weapons (id. at pp. 904-905); (3) the eyewitness only spent a 

short amount of time with the suspect(s) (id. at p. 905);21 (4) there is a lapse of time between 

the event and the identification – it is indisputable that memories decay over time, they 

never improve (id. at p. 907); (5) the identification is cross-racial (id. at p. 907); and (6) the 

eyewitness is exposed to co-witness feedback about what the suspect(s) looked like (id. at pp. 

907-908).  Considering many of these variables were present in Cabanillas’s case, the chances 

of misidentification are greatly increased. 

																																																																		

18 Wells, et al., Eyewitness Identification Procedures: Recommendations for Lineups and 
Photospreads (1988) 22 Law & Hum. Behav. 1, pp. 1-3. 

19 Nat. Registry of Exonerations, National Academy Releases Report on Eyewitness Identifi-
cation <http://www.law.umich.edu/special/exoneration/Pages/Features.Eyewitness.ID.aspx 
> [as of Sept. 25, 2019]. 

20  “Contrary to the popular conception that most people would never forget the face of a 
clearly seen individual who had physically confronted them and threatened them for 30 
min[utes], … [t]hese data provide robust evidence that eyewitnesses memory for persons 
encountered during events that are personally relevant, highly stressful, and realistic in 
nature may be subject to substantial error.” (State v. Henderson, supra, 27 A.3d at p. 904 
quoting Morgan III et al., Accuracy of Eyewitness Memory for Persons Encountered During 
Exposure to Highly Intense Stress (2004) 27 Int’l J.L. & Psychiatry 265, 269-270, emphasis 
added).)  In fact, “a witness in a high stress situation is more likely to be an unreliable 
witness than one not under such stress.”  (Handberg, Expert Testimony on Eyewitness Iden-
tification: A New Pair of Glasses for the Jury (1995) 32 Am. Crim. L. Rev. 1013, 1023.) 

21 It is important to note that “witnesses consistently tend to overestimate short durations, 
particularly where much was going on or the event was particularly stressful.” (State v. 
Henderson, supra, 27 A.3d at p. at p. 905 quoting Loftus et. al., Time Went by So Slowly: 
Overestimation of Even Duration by Males and Females (1987) 1 Applied Cognitive Psychol. 
3, 10.) 
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3.   False confession 

Likewise, the recent advances in DNA technology in the years since Cabanillas’s trial 

have been accompanied by substantial additional research in the area of false confessions.  

Due to the wave of DNA exonerations over the last two decades, the problem of false 

confessions by the innocent is now well documented.22  A stunning 28% of DNA exonerations 

in the United States have involved a false confession from the defendant.23  

The tactics of isolating suspects, pressuring suspects to answer questions even where 

they do not know the answers, and positively reinforcing inculpatory statements while 

expressing disbelief at exculpatory statements – all of which were used to obtain Cabanillas’s 

confession (Exhibit F, Transcript of Cabanillas Interview) – are all tactics which create a 

feeling of hopelessness and inevitability and elicit a confession.24  In addition, there are 

particular reasons to question the reliability of Cabanillas’s admissions: Cabanillas was only 

18 years old at the time of questioning (Exhibit F, p. 1), Cabanillas testified consistently at 

both trials that Detective Alirez displayed coercive behavior during his interrogation and 

promised he would be placed on probation if he confessed to the crimes (R.T. 242, 251, 253, 

259, 292, 298, 1003, 1005-1006, 1008-1009, 1030, 1035-1036), nothing was ever found  in 

Cabanillas’s house or elsewhere linking Cabanillas to either crime (R.T. 144),  

claimed she could identify her attacker’s voice and she did not identify Cabanillas’s voice as 

																																																																		

22 See e.g., Drizin & Leo, The Problem of False Confessions in the Post-DNA World (2004), 
82 N.C. L. Rev 891, pp. 892-894 (hereafter “Drizin & Leo”) (documenting 120 proven false 
confession cases and discussing the impact of DNA exonerations on false confession research 
and interrogation practices). 

23 Innocence Project, Inc., DNA Exonerations in the United States, <http;//www.innocen-
ceproject.org/dna-exonerations-in-the-united-states/> [as of August 2, 2019]; Nat.  Registry 
of Exonerations, Exonerations Detail list< http://www.law.umich.edu/special/exonera-
tion/Pages/False-Confessions.aspx > [as of August 2, 2019]. 

24 Drizin, supra, at pp. 910-611; Kassin & Gudjonsson, The Psychology of Confession Evi-
dence: A Review of the Literature and Issues (2004), Psych. Sci. in the Publ. Int. 5 pp. 42-43. 
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that of her attacker (R.T. 16, 22-23, 654, 664), fingerprints obtained from Lomeli’s car did 

not match Cabanillas (R.T. 895), at the time of Cabanillas’s trial, Detective Alirez was 

gaining a reputation for eliciting false confessions (see Exhibit G, Defense Counsel 

Memorandum), and Cabanillas’s confession was notably inconsistent with the victim’s 

accounts of the crime:  

 The victims testified the assault took place on January 16, 1995, a 
Monday (R.T. 2, 640); Cabanillas claimed the assault took place on “A 
Saturday night” (Exhibit F, p. 2). 
 

 The victims described the knife as 6” long (Exhibit H, Police Report – 
 & Flores, pp. 2-3; R.T. 5, 641); Cabanillas claimed he had a “big 

knife,” with a blade around 10” long (Exhibit F, pp. 3, 5). 
 

 The victims claimed that the suspects forced both of them out of the car 
(Exhibit H, pp. 2-3; R.T. 642); Cabanillas claimed that only Flores got 
out of the car (Exhibit F, p. 6). 

 
  claimed Cabanillas digitally penetrated her while she was in 

the back seat of the car (R.T. 7, 646); Cabanillas claimed he never 
inserted his fingers into Aispuro’s vagina (Exhibit F, pp. 6-7).  
 

  claimed that Cabanillas tried to sodomize her, was 
unsuccessful, and then he and the other perpetrator simultaneously 
sexually assaulted her (Exhibit H, p. 4); Cabanillas claimed Armando 
had sex with  first, then  orally copulated Cabanillas, 
then Cabanillas tried to put his penis in s rectum at which 
point,  escaped (Exhibit F, pp. 7-9). 

 
  claimed that she was forced to lay down on the floor and that 

is when Cabanillas inserted his penis into her mouth and the other 
perpetrator vaginally raped her (Exhibit H, p. 4); Cabanillas claimed 
Armando had sex with  first while standing and then Aispuro 
kneeled down to orally copulate Cabanillas (Exhibit F, pp. 8, 20); he 
denied a simultaneous event (Exhibit F, p. 20). 
 

 claimed Cabanillas ejaculated in her mouth (Exhibit H, p. 4); 
Cabanillas claimed he never ejaculated (Exhibit F, p. 9). 
 

 Lomeli claimed that, after taking her purse, Cabanillas asked or her 
jewelry (Exhibit I, Police Report – Sanchez & Flores, p. 2); Cabanillas 
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claimed he ran after he took Lomeli’s purse and never mentioned any 
jewelry (Exhibit F, pp. 14-16). 

While Detective Alirez denied any promises were made, the transcript of the 

confession casts doubt on that assertion.  For example, when Detective Alirez asked 

Cabanillas whether he had received any “special treatment,” Cabanillas initially responded, 

“yes.”  (Exhibit F, p. 1.)  The transcript also indicates that Detective Alirez and Detective 

Pixler had a conversation with Cabanillas prior to the recording of his interview.  This is 

illustrated by the outside of the interview where Detective Alirez asks Cabanillas to “recall 

the rights that are advised to you” (Exhibit F, p. 1), and where Detective Pixler opens the 

interview by stating, “earlier you were telling us about what happened … Why don’t you go 

ahead and tell us again what happened …”  (Exhibit F, p. 2).  They detectives posed questions 

to each other to fill in details of the crime such as “You know [Detective Alirez], do you 

remember [Cabanillas] telling us he told the guy to get out of the car?” which elicited a 

positive response from Cabanillas.  (Exhibit F, p. 16.)  And “earlier you told us that you had 

a gun and you walked up with the gun you put to the side of her head.  Is that a truth or is 

that a lie? (Exhibit F, p. 15.)  Finally, as this Court can see from reading the transcript of 

Cabanillas’s interview, the detectives asked many leading questions and supplied details of 

the crimes when Cabanillas did not give them a response consistent with the victims’ 

accounts.  (See Exhibit F, pp. 7, 16, 18.)   

And in any event, objective results from a DNA test would have identified the true 

perpetrators, would have corroborated Cabanillas’s testimony, and would have undercut 

Detective Alirez’s testimony. 

If Cabanillas is innocent of these crimes, it would not be the first DNA exoneration 

involving a confession, nor will it be the last.  The case of David Allen Jones from Los Angeles 

is just one example of the power of DNA testing to free the innocent in spite of a confession.  

In 1992, Los Angeles police interrogated Jones over the course of two days about the rapes 

and murders of three women whose bodies were found over the span of several months.  Jones 
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denied killing the women, but eventually admitted that he had sex and did drugs with them 

and fought them when they demanded additional drugs or money.  The confession was 

admitted at trial, and the jury convicted him.  After serving 11 years, DNA testing secured 

Jones release by proving that he had falsely confessed to the crimes and was in fact innocent.  

Testing conclusively linked physical evidence collected from the victims to Chester Turner, 

a convicted rapist who would eventually be convicted and sentenced to death for the murders 

of 10 other women.25  

Similarly, Doug Warney was convicted in Rochester, New York in the 1996 stabbing 

murder of William Beason.  He gave police a confession to the crime, including numerous 

highly specific details that prosecutors argued only the perpetrator would know.  These 

details, including the fact that the victim was cooking a chicken at the time he was stabbed 

to death and that the victim was wearing a red-striped nightshirt, gave Warney’s confession 

credibility and undercut his claims at trial that the confession was unreliable.  However, 

post-conviction testing on blood from the crime scene and on tissue from the victim’s 

fingernails revealed the presence of a foreign male profile that excluded Warney.  This profile 

was subsequently run through the state DNA database and matched Eldred Johnson, Jr., a 

violent career criminal who then confessed to having committed the crime alone.  Warney 

was fully exonerated and released from prison on May 16, 2006.26 

The case of Bruce Godschalk – who was convicted in Pennsylvania in 1987 of the rape 

and burglary of two women in two separate incidents – is also instructive.  As in the instant 

case, Godschalk was convicted based on both a confession to police and on eyewitness 

identifications by both victims.  The confession included specific details about the rapes that 
																																																																		

25 Blankstein, et. al., How Wrong Man Was Convicted in Killings, L.A. Times (Oct. 25, 2004); 
Spano, Killer Is Sentenced To Death, L.A. Times (July 11, 2007). 

26 Craig, Inquiry Urged in Warney Case, Roch. Dem. & Chron. (May 18, 2006); Dwyer, In-
mate to Be Freed as DNA Tests Upend Murder Confession, N.Y. Times (May 16, 2006), p. 
B1. 
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presumably only the perpetrator could know.  In 2002, however, DNA testing of the evidence 

revealed a redundant male profile from both rapes and excluded Godschalk as the 

perpetrator.  Godschalk was exonerated and released from prison after serving 15 years.27 

Nicolas Yarris was exonerated in 2003 through redundant DNA results after being 

sentenced to death and serving two decades in prison for a Pennsylvania murder that he did 

not commit.  Yarris was convicted based primarily on a false confession and the testimony of 

a jailhouse informant.  Although two rounds of testing using early forms of DNA methods 

were inconclusive, STR DNA testing was able to determine that the same person – someone 

other than Yarris – was the source of sperm, foreign DNA under the victim’s fingernails, and 

DNA left in gloves found at the scene.  In light of these results, the court vacated Yarris’s 

conviction and the District Attorney’s office dropped all charges against him.  (Yarris v. 

County of Delaware (2006) 465 F.3d 129, 132-133.) 

In short, the very purpose of post-conviction DNA testing is to use advanced scientific 

technology in order to determine conclusively whether a wrongful conviction has occurred.  

DNA is a method of establishing identity far more conclusively than any other method, 

including eyewitness identifications and confessions.   

 4. Testing can identify the real perpetrators  

It is worth noting that DNA testing has the potential to not only conclusively establish 

Cabanillas’s innocence – but also to reveal the identity of the real perpetrators and bring 

both of them to justice.  DNA testing can develop a profile that may produce a “cold hit” if 

run through the local, state, or federal DNA databanks.28  This means that the DNA profile 

obtained from the evidence, when run through a DNA databank, could potentially provide a 

																																																																		

27 Nat. Registry of Exonerations, Bruce Godschalk, <http://www.law.umich.edu/special/ex-
oneration/Pages/casedetail.aspx?caseid=3240> [as of Sept. 25, 2019]. 

28    U.S. Dept. of Justice, CODIS: Combined DNA Index System, located at 
<https://www.fbi.gov › lab › biometric-analysis › codis › codis_brochure> [as of Oct. 14, 2019]. 
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match with a person who fits the description provided by the victims, or who has been 

previously convicted of a crime with a similar modus operandi, or both.  In fact, of the 367 

cases where DNA testing exonerated the wrongfully convicted, the real perpetrator has been 

identified in a startling 162 of the cases.29  Although DNA testing would be warranted 

irrespective of whether DNA testing could identify who actually perpetrated the crimes for 

which Cabanillas was convicted, the ability of DNA testing to identify the real perpetrator 

makes post-conviction DNA testing a valuable tool in the promotion of public safety. 

Cabanillas need only establish a “reasonable chance” that he would have obtained a 

more favorable result at trial if the evidence to be tested had been presented at trial.  (People 

v. Richardson, supra, 43 Cal.4th. at p. 1051.)  He is not required at this state to show more.  

Hence, he has satisfied the reasonable probability standard to develop potentially 

exculpatory evidence. 
 
F.   The Evidence Sought To Be Tested Either Was Not Tested Previously Or Was 

Tested Previously, But The Requested DNA Test Would Provide Results That 
Are Reasonably More Discriminating And Probative Of The Identity Of The 
Perpetrator Or Have A Reasonable Probability Of Contradicting Prior Test 
Results (§ 1405, subd.  (g)(6)) 

 

Section 1405, subdivision (g)(6) requires the court to make a finding that the items 

have either not been subjected to DNA testing or that further testing would provide results 

contrary to prior results.  (§ 1405, subd.  (g)(6).)  The items Cabanillas seeks to test have not 

been subjected to DNA testing.  The only record Cabanillas has of any prior type of analysis 

is from the sexual assault kit which involved serology (identification of bodily fluids) not 

DNA analysis.  A laboratory report from the Sheriff’s Department Scientific Services Bureau 

dated June 15, 1995 indicates serology was performed on the oral and vaginal samples.  

(Exhibit A, ¶ 9.)  Semen was detected on the vaginal samples.  (Exhibit A, ¶ 9.)  
																																																																		

29   Innocence Project, DNA Exonerations in the United States, located at <https://www.in-
nocenceproject.org/dna-exonerations-in-the-united-states/> [as of Sept. 25, 2019]. 
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G.   The DNA Testing Requested Employs A Method Generally Accepted Within 

The Relevant Scientific Community (§ 1405, subd.  (g)(7)) 

Section 1405, subdivision (g)(7) requires a finding that the requested method of testing 

is generally accepted in the scientific community.  (§ 1405, subd.  (g)(7).)   

Cabanillas seeks to utilize autosomal Short Tandem Repeat (STR) testing, a method 

generally accepted by the scientific community.  STR testing has, for two decades, been the 

gold standard of DNA testing methodologies.30  STR testing is the most common forensic 

DNA method used in crime laboratories throughout the nation.31  If traditional STR testing 

is unable to produce a usable profile because the biological sample is inhibited or degraded, 

Cabanillas requests MiniSTR testing be conducted on the sample(s). 32   The National 

Criminal Justice Reference Service administered by the U.S.  Department of Justice 

endorses MiniSTR DNA testing, especially for older cases. 33   Some laboratories have 

validated the use of MiniSTR testing and courts have admitted those results.34  (See People 

v.  Borden (N.Y.  2011) 90 A.D.3d 1652, 1653 [the MiniSTR test “is simply a more advanced 

form of traditional polymerase chain reaction/short tandem repeat testing, which this Court 

and others have long recognized as having gained general acceptance in the scientific 

community” and any challenges to its results go to its weight, not admissibility].)   

If STR testing is unable to obtain a foreign male profile, Y-STR can be attempted. This 

can happen particularly because of an overwhelming amount of female DNA on the items.  

Y-STR testing uses the same “short tandem repeat” methodology as STR testing, but 

																																																																		

30 Hampikian, G., et.  al., The Genetics of Innocence: Analysis of 194 U.S.  DNA Exonerations 
(2011) 12 Annu.  Rev.  Genomics Hum.  Genet 97, 101. 
31 Butler, J., Forensic DNA Typing (2008), pp.  97. 
32 Ibid. 
33 Marks, New DNA Technology for Cold Cases, Law and Order 57(6) (2009) pp.  36-43. 
34 Hampikian, G., et.  al., The Genetics of Innocence: Analysis of 194 U.S.  DNA Exonerations 
(2011) 12 Annu.  Rev.  Genomics Hum.  Genet 97, 101. 
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exclusively targets genetic markers found on the Y-chromosome – which only males possess.  

(Sinha et. al., Utility of the Y-STR Typing Systems Y-PLEX tm 6 and Y-PLEX tm 5 in Forensic 

Casework and 11  Y-STR Haplotype Database for Three Major Population Groups in the 

United States. (July 2004) 49 J. Forensic Sci. 4.)  For example, in rape or homicide cases in 

which a female victim’s clothing may contain traces of DNA (from vaginal fluids, blood, skin 

cells, etc.), Y-STR testing has proven, in many cases, to be the best method of detecting the 

DNA coming from the perpetrator alone.  Y-STR was first admitted in California as a reliable 

form of forensic evidence in 2005 in the prosecution of Alejandro Avila in Orange County.  

(Luna, 2 Kinds of DNA to be Cited in Trial, L.A. Times (Feb. 18, 2005), p. B8.) 

Hence, the requested method of testing is generally accepted in the scientific 

community. 
 
H.   The Motion Is Not Made Solely For The Purpose Of Delay (§ 1405, subd.  

(g)(8)) 

Section 1405, subdivision (g)(8) requires the court to make a finding that the motion 

for DNA testing is not made solely for the purposes of delay.  (§ 1405, subd.  (g)(8).)  

Cabanillas makes this motion to obtain access to biological evidence that has the potential 

to prove his innocence.  He does not make this motion solely for delay, nor could he because 

there is nothing to delay as he is currently serving a sentence in excess 80 years for this 

crime and there is no other pending litigation.   

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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II. 
 

CABANILLAS HAS SATISFIED ALL OF THE REQUIREMENTS 
OF SECTION 1405, SUBDIVISION (d)(1) FOR SUBMITTING A 
MOTION FOR POST-CONVICTION DNA TESTING. 
 

Section 1405, subdivision (d)(1) requires a defendant verify the motion for DNA testing 

under penalty of perjury and include all of the following: 
 
(A) A statement that he or she is innocent and not the perpetrator of the 

crime.   
 
(B) Explain why the identity of the perpetrator was, or should have been, a 

significant issue in the case. 
 
(C) Make every reasonable attempt to identify both the evidence that should 

be tested and the specific type of DNA testing sought. 
 
(D) Explain, in light of all the evidence, how the requested DNA testing 

would raise a reasonable probability that the convicted person’s verdict 
or sentence would be more favorable if the results of DNA testing had 
been available at the time of conviction.   

 
(E) Reveal the results of any DNA or other biological testing that was 

conducted previously by either the prosecution or defense, if known. 
 
(F) State whether any motion for testing under this section previously had 

been filed and the results of that motion, if known.  
 

(§ 1405, subd.  (d)(1).) 

 Cabanillas has complied with all of these requirements.  He has verified the instant 

motion for DNA testing.  (Exhibit J, Verification of Gerardo Cabanillas.)  Further, as 

discussed above, he has explained that the identity of the perpetrator was a significant issue 

in his case as this case does not involve self-defense or consent, in section II(C.) He has 

explained how the requested DNA testing would raise a reasonable probability that his 

verdict would be more favorable if the results of the DNA testing had been available at the 

time of his conviction because the perpetrators’ could have been shown with scientific 

certainty, in section II(E.) He has made every reasonable attempt to identify both the 
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evidence that should be tested (a sexual assault kit and fingerprint lifts from Lomeli’s car) 

and the specific type of DNA testing sought – STR, MiniSTR, and YSTR in sections II(F) and 

II(G.) He has disclosed no other DNA or biological testing has been conducted by either the 

prosecution or defense, to the best of his ability in section II(F.)  Further, he has never filed 

a motion for DNA testing under this statute.  (Exhibit J.)  Thus, the requirements of section 

1405, subdivision (d)(1) are satisfied. 

III. 

PAYMENT FOR TESTING 

 Pursuant to section 1405, subdivision (j)(1), the State shall pay for the ordered testing 

unless it is shown the applicant is not indigent.  (§ 1405, subd.  (j)(1).) If an applicant is 

indigent, payment for testing may be borne “by the state … as the court may order in the 

interests of justice.”  (§ 1405, subd.  (j)(1).)  

As noted in his declaration, Cabanillas is indigent and is not able to pay for the 

requested testing.  (Exhibit J, ¶ 1.)  However, the Project currently has grant funds to pay 

for the requested testing through September 2020.  (Exhibit A, ¶ 17.)  Should this Court 

order DNA testing and that grant funding runs out before testing is completed, Cabanillas 

will submit a motion for an order for payment.  (Exhibit A, ¶ 17.) 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 



1 CONCLUSION 

2 Cabanillas has met his burden in showing that the requirements of section 1405, 

3 subdivision (c)(l) and subdivision (g), are satisfied. Accordingly, Cabanillas requests this 

4 Court grant his motion and order DNA testing of the sexual assault kit and fingerprint lifts 

5 retained in his case.35 

6 Should this Court grant Cabanillas's motion, Cabanillas requests that this Court set 

7 a due date for the filing of the Joint Stipulation for 30 days, or any other reasonable amount 

8 of time, from the date of this Court's order on the DNA motion. 

9 

10 

11 

Respectfully submitted, 

12 
Dated: 1\/d1l20\~ 

13 

14 

15 
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2.7 

35 If a CO DIS eligible profile is developed off the evidence, Cabanillas will file an additional 
motion pursuant to Section 1405.1. 
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Case Name: PEOPLE v. GERARDO CABANILLAS 
[Superior Court Case No. VA030567] 

I declare: 

I am an employee of the California Innocence Project in San Diego, California. I am 18 years 
of age or older and not a party to this matter. I am familiar with the business practice at the 
California Innocence Project for collection and processing of correspondence for mailing with 
the United States Postal Service. In accordance with that practice, correspondence placed 
in the internal mail collection system at the California Innocence Project is deposited with 
the United States Postal Service that same day in ordinary course of business. 

On ----1\,......\_,_/~0_L\~/~L~l(\-, _, I served the attached: 

POST-CONVICTION MOTION FOR DNA TESTING PURSUANT TO 
CALIFORNIA PENAL CODE, § 1405; MEMORANDUM OF POINTS 
AND AUTHORITIES AND EXHIBITS IN SUPPORT THEREOF 

by placing a true copy thereof enclosed in a sealed envelope with the postage thereon fully 
prepaid, in the internal mail collection system at the California Innocence Project at 225 
Cedar Street, San Diego, CA 92101, addressed as follows: 

Gerardo Cabanillas, Kl 1484 
P.O. Box 7100 
Corcoran, CA, 93212 

Office of the Attorney General 
300 S. Spring Street #1700 
Los Angeles, CA 90013 

Los Angeles County District Attorney 
Forensic Science Section 
320 West Temple Street, Suite 1180 
Los Angeles, California 90012 

South Gate Police Department 
8620 California Avenue 
South Gate, CA 90280 

Los Angeles Sheriffs Department 
211 West Temple Street 
Los Angeles, CA 90012 

Los Angeles Sheriffs Department 
Central Property and Evidence Unit 
180 N. Los Angeles Street 
Los Angeles, CA 90012 

I declare under penalty of perjury under the laws of the State of California the foregoing is 
true and correct and that this declaration was executed on \\ /o L\ / \'l , in San Diego, 
California. 

u~ 
Dakota Hickingbottom 
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2. Allele Designation  
The new SDPD guidelines document practices that have always been employed by the 
laboratory. The current guidelines do not differ from the previous guidelines to any significant 
degree. 
 
3. Interpretation of DNA Typing Results 
The SDPD laboratory has had the same basic definitions and practice of identifying artifact data 
and has been performing analyses in the manner section 3 of the SWGDAM mixture guidelines 
indicates since the implementation of Short Tandem Repeat (STR) testing.  The new guidelines 
further refine many points addressed in section 3 and document practices that had not been 
formally addressed in prior SDPD interpretation guidelines.   
 
SDPD validation studies have always contained data on peak height ratios; although the 
validation studies performed on the new testing kit exceed those that have been done in the past.  
The laboratory has had data for the stochastic thresholds for the kits we employ since 
approximately 2006 and have continued the practice with the validation of the new testing kit.   
 
The laboratory previously refined mixture interpretation in August 2009 in response to the audit 
document published by SWGDAM.  The 2009 changes involved creating a more defined method 
of determining major/minor contributors in mixtures and implementing a more consistent 
method for performing statistical analyses on minor contributor inclusions (modified again with 
the 2011 SDPD guidelines). 
 
The new interpretation guidelines (2011) provide more detail about making assumptions and 
handling mixtures of DNA as well as provide additional statistical options (see section 5).  A 
change in the SDPD interpretation guidelines relates to section 3.6.1 of the SWGDAM mixture 
guidelines, and specifically how comparisons are made with evidence samples.   
 
4. Statistical Analysis of DNA Typing Results 
The SDPD laboratory has always used the listed statistical approaches to dealing with mixtures 
of DNA.  The new guidelines provide additional information and guidance to analysts in 
applying these approaches. Another change to the SDPD interpretation guidelines relates to 
section 4.6.3 of the SWGDAM mixture guidelines, specifically dealing with how statistics will 
be performed on samples with low level data when no assumptions can be made about a mixture. 
 
5. Statistical Formulae 
The SDPD laboratory has always used the statistical formulae recommended in the National 
Research Council’s 1996 report (The Evaluation of Forensic DNA Evidence – National Academy 
Press – 1996) cited in the SWGDAM mixture guidelines.  In August of 2010, the SDPD adopted 
the ability to use the 2p formula (SWGDAM Mixture Guidelines 5.2.1.3) to deal with situations 
of undetermined zygosity. The new SDPD guidelines continue the use of 2p and in addition 
provide information for the use of Random Match Probabilities in DNA mixtures. 
 
In conclusion, the new SDPD mixture interpretation guidelines are a more detailed continuation 
of past practices employed, some not previously codified, and they provide additional 
information with respect to utilizing the various statistical options available.  The main changes 
concern how comparisons are made to the evidence and which markers can be used for statistics 
in samples with low level data when no assumptions can be made.  The effect of these changes 
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will be to alter how minor DNA contributors are interpreted and which DNA markers will be 
used for statistical calculations on inclusions.  It is likely the new SDPD guidelines will result in 
more samples that cannot be interpreted due to their complexity and/or low level.  With regards 
to the statistical significance applied to inclusions, samples where no assumptions can be made 
may have more common inclusion statistics estimates, whereas samples for which assumptions 
can be made are may have more discriminating inclusion statistics provided in the report. 
 

  
Shawn Montpetit Patrick O’Donnell 
DNA Technical Manager Supervising Criminalist 
SSDPD Crime Laboratory SDPD Crime Laboratory 
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San Diego County Sheriff’s Forensic Biology Section’s current 
compliance with SWGDAM’s DNA Interpretation Guidelines 

This document was written to clarify Sheriff’s Crime Lab’s compliance with the new 
SWGDAM Interpretation Guidelines (compliance may be either through our practices 
and/or protocols in our manual).  Our current interpretation methods are based on our 
validation studies, scientific literature, and the collective experience of our casework 
qualified DNA examiners. These interpretation methods continue to evolve in order to 
address relevant and changing issues in DNA analysis. With a few isolated exceptions, 
our current methods and practices conform to the principles stated in the SWGDAM 
document.  We are reviewing our policies and adapting our methods to address issues 
raised by the new SWGDAM guidelines.  However, these adaptations generally will not 
call into question previous or currently reported results.  

 1. Preliminary Evaluation of Data 

1.1- Analytical Threshold– We are in compliance with this guideline. 

1.2 Internal Standards and Allelic Ladders- We are in compliance with this 
guideline.  

1.3 Controls- We are in compliance with this guideline.  

1.4 Redundantly analyzed loci- Not applicable, we do not use redundant loci. 

2.  Allele Designation 

2.1 Criteria for Allele Designations– We are in compliance with this guideline. 

3. Interpretation of DNA Typing Results 

3.1 Non-Allelic Peaks- We are in compliance with this guideline. 

3.2 Application of Peak Height Thresholds to Allelic Peaks-  

3.2.1 We have established a stochastic threshold for interpretation of 
single source samples. We are currently examining methods of 
incorporating the threshold into the interpretation of mixtures.  We plan to 
incorporate this by the end of the year with the implementation of a new 
amplification kit. 

3.2.2 Not applicable                                                                           

3.3 Peak Height Ratios- We are in compliance with this guideline.  

3.4 Number of Contributors to a DNA Profile- 
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3.4.1 Guidelines for minimum contributor number- We are in 
compliance with this guideline.  

3.4.2 Criteria for mixture determination- We are in compliance with 
this guideline.  

3.4.3 Guidelines for data from multiple injections-We are in 
compliance with this guideline. 

3.5 Interpretation of DNA Typing Results for Mixed Samples-  

3.5.1 Guidelines for distinguishing contributors- We are in compliance 
with this guideline.  

3.5.2 Assumptions used in mixture deconvolutions- We are in 
compliance with this guideline.  

3.5.3 Use of “other quantitative characteristics” in deconvolutions- We 
are in compliance with this guideline.  

3.5.4 Mixtures with single major contributor- 

3.5.4.1 Major alleles from heterozygotes should meet PHR 
expectations- We are in compliance with this guideline. 

3.5.4.2 Minor alleles from heterozygotes should meet PHR 
expectations- Not applicable; we generally do not determine 
minor contributor genotypes. 

3.5.4.3 Minor contributor genotypes may not be distinguished– 
Not applicable; we generally do not determine minor contributor 
genotypes. 

3.5.5 Determining multiple major contributors with PHR– Our current 
policy uses peak height ratios to determine what DNA types are 
considered minor.    We plan to employ more defined guidelines by the 
end of the year with the implementation of a new amplification kit.  

3.5.6 Determining indistinguishable mixtures with PHR- We are in 
compliance with this guideline.  

3.5.7 Mixtures with known contributors- We are in compliance with 
this guideline. 

3.5.8 Interpretation of potential stutter peaks– 

3.5.8.1 Interpreting n-4 peaks- We are in compliance with this 
guideline.  However, we do not specifically have an 
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“indistinguishable” from stutter category.  We are reviewing the 
possibility of using “indistinguishable” from stutter category. 

3.5.8.2 Reporting n-4 peaks- We are in compliance with this 
guideline 

3.5.8.3 “Considering” low n-4 peaks as potential alleles- When a 
peak is at or below our established stutter cutoff, we designate that 
as a stutter peak.  We only consider stutter as potentially masking a 
true allele when assessing if an individual is included or excluded 
in a mixture of DNA.  We do not use stutter peaks for statistical 
purposes.  We are reviewing this guideline and will further address 
it at the end of the year with the implementation of a new 
amplification kit.   

3.6 Comparison of DNA Typing Results–  

3.6.1 Guidelines for interpreting evidence before references– We are in 
compliance with this guideline.  

3.6.2 Partial profiles- We are in compliance with this guideline.  

3.6.3 Guidelines for conclusions- We are in compliance with this 
guideline.  

3.6.4 Guidelines for assessing whether typing results are accounted for 
by known contributors- This recommendation is that we may establish 
guidelines for assessing whether all the DNA typing results are accounted 
for by the included individuals.  We do not have this in our manual.  
Generally many analysts address this issue in their report. We are 
reviewing this guideline to determine if it is appropriate to add it to our 
manual. 

3.6.5 Guidelines for documenting assumptions- We are in compliance 
with this guideline.  

3.6.6 Guidelines for results without conclusions- We are in compliance 
with this guideline. 

4 Statistical Analysis of DNA Typing Results 

4.1 Statistical analysis in support of inclusions– We are in compliance with this 
guideline.  

4.2 Statistics derived from evidence; only one statistic per mixture 
component- We derive statistics from evidence profiles only. Generally, in 
practice, we comply with this guideline of only reporting one statistic per mixture 
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component.  We are reviewing our guidelines and will determine if more 
clarification is needed in our manual. 

4.3 Inconclusive/uninterpretable data not used in statistics- We are in 
compliance with this guideline. 

4.4 Exclusions don’t require statistics- We are in compliance with this 
guideline. 

4.5 Sources of population databases documented- We are in compliance with 
this guideline. 

4.6 Statistical formulae must be documented- We are in compliance with this 
guideline.  

4.6.2 Composite statistics not appropriate–We are in compliance with this 
guideline. 

4.6.3 Loci with alleles below stochastic threshold not used for statistics– We 
do not currently have a guideline in our manual addressing this issue.  We are not 
specifically using the stochastic threshold to determine the possibility of dropout 
but analysts are asked to consider the peak heights to determine possible dropout. 
In practice, we do not use loci where dropout is considered likely in CPI 
calculations.  We are reviewing this guideline and plan to incorporate the use of a 
stochastic threshold for mixture interpretation by the end of the year with the 
implementation of a new amplification kit.   

4.6.3.1 Alleles below stochastic threshold may be used for comparisons 
and mixture determination– We are in compliance with this guideline. 

4.6.3.2 Restricted CPE/CPI may be used for multiple major 
contributors- We are in compliance with this guideline. 

4.7 Criteria for source attribution statements- Not applicable; we do not use 
source attribution statements. 

5 Statistical Formulae 

5.1 Statistics not calculated for loci with potential dropped genotypes, 
product rule not applied if all included contributors not represented- We 
comply with this guideline in practice (see response in 4.6.3). General guidelines 
are available to analysts but will be further refined in the future. 

 5.2- Random Match Probability (RMP)– 

5.2.1 Formulae derived from NRCII- We are in compliance with this 
guideline. 
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5.2.2 RMP may be used for mixtures with deconvolution- Not 
applicable; we do not currently use RMP on mixtures. 

5.2.3 NRCII formulae used for relative hypotheses in the absence of 
direct comparison- We are in compliance with this guideline. 

5.3 Combined Probability of Exclusion/Inclusion (CPE/CPI)- We are in 
compliance with the guidelines regarding formulae used for CPI calculation. We 
generally comply in practice with guideline 5.3.5.2 regarding loci included in CPI 
calculations (see discussion of 4.6.3 above), but we do not currently have a policy 
requiring it. We do not use CPE. 

5.4 Likelihood Ratio (LR)  

5.4.1 LR on single-source samples– Not applicable; we do not use LR on 
single-source samples. 

5.4.2 LR examples- We currently use the unrestricted LR as described in 
guideline 5.4.2.1. We do not currently use the restricted LR. 



 
 
 
 

The City of San Diego 
M E M O R A N D U M 

 

DATE: April 12, 2019  

TO: San Diego District Attorney’s Office 

FROM: Shawn Montpetit, DNA Technical Manager, Forensic Biology Unit 

SUBJECT: Likelihood Ratio Verbal Scale Changes 

 
In 2018, the Scientific Working Group on DNA Analysis Methods (SWGDAM) published 

recommendations on DNA typing results reported as likelihood ratios. The purpose of these 

recommendations is to create consistency among laboratories in how likelihood ratios are 

being reported. 

Likelihood ratios provide statistical weight to comparisons of a particular individual to an 

evidentiary DNA profile. Since October 2015, the San Diego Police Department (SDPD) 

Forensic Biology Unit has been using likelihood ratios exclusively in casework analysis. 

Effective April 15, 2019, we will implement the following policy changes based on the 

SWGDAM recommendations:  

Policy change in response to Recommendation 1.1: The likelihood ratio reported will be the 

lowest value calculated. The SDPD Forensic Biology Unit calculates likelihood ratios for the 

African American, Caucasian, Hispanic, and Asian population groups. This results in four 

different likelihood ratio values for a single comparison. Of these four values, we previously 

reported the likelihood ratio value closest to 1. The likelihood ratio reported will now be the 

lowest calculated value.  

Policy Change in response to Recommendation 1.2: The SDPD will adopt the verbal scale 

recommended by SWGDAM. In an effort to convey the meaning of the calculated likelihood 

ratio value, a verbal scale can be used to provide a qualitative statement describing the 

significance of this value. The verbal scale previously used by the SDPD was based on our 

internal validation studies, and as a result, varied from the verbal scales used by other 

laboratories. The below table compares the new SWGDAM verbal scale to the former SDPD 

verbal scale.  
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Likelihood Ratio Value New SWGDAM Verbal Scale Previous SDPD Verbal Scale 

≥1,000,000 Very Strong Support for Inclusion 
Strong Support for Inclusion 

10,000-999,999 Strong Support for Inclusion 

1,000-9,999 
Moderate Support for Inclusion 

Moderate Support for Inclusion 

100-999 Limited Support for Inclusion 

2-99 Limited Support for Inclusion 

Inconclusive1 0.5-1.9 Uninformative 

0.01-.0.49 Limited Support for Exclusion 

‹0.01 Exclusion Exclusion 

 

Policy Change in response to Recommendation 3.1: The SDPD will no longer use the term 

inconclusive to describe a likelihood ratio value between 0.01 and 1001. Likelihood ratio 

values between 0.5 and 2 will now be reported as uninformative. Likelihood ratio results in 

this range provide near equal support for inclusion and exclusion. Consequently, likelihood 

ratio values previously described as “inconclusive” may now be described as limited support 

for inclusion or exclusion.  

It is important to note that the way in which the likelihood ratio value is calculated has not 

changed with the implementation of these recommendations. The only policy modifications 

are: to report the lowest likelihood ratio and to use the SWGDAM verbal scale. As a result, 

these new policy changes do not invalidate DNA reports written prior to April 15, 2019. 

 

Shawn Montpetit, DNA Technical Manager 

                                                            
1 The inconclusive range previously used by the SDPD for five person mixtures was between 0.001 and 1,000. There 
was no limited support for inclusion range for five-person mixtures. 

 



 

SAN DIEGO COUNTY SHERIFF’S DEPARTMENT 
REGIONAL CRIME LABORATORY 

5255 Mt. Etna Drive San Diego, CA 92117  
(858) 467-4600 

 

 
 
 
 
To:   Makenzie Harvey, Deputy District Attorney/Crime Laboratory Liaison 
 
From: Michelle Hassler, DNA Technical Manager 

 
Re:   NIST Population Database Changes  
 
Date:  August 8, 2017 
 
The National Institute of Standards and Technology (NIST) recently released 
information regarding errors in their published 2013 allele frequency population 
database.  The San Diego Sheriff's Crime Lab started using this NIST population 
database for the statistical analysis of DNA profiles in June of 2016.  The reported 
errors were relatively minor and have a small impact on overall allele frequencies and 
likelihood ratios.  These errors affected 7 of the 23 markers (or 4 of 15 markers for 
Identifiler Plus data) used in the statistical calculations. 
 
In order to assess the impact caused by the differences between the original and 
amended databases, over 25 likelihood ratios (both DNA mixtures and DNA from single 
contributors) were calculated and compared.  Some likelihood ratios increased, some 
decreased, and some stayed about the same.  Based on all of the examined data, it 
appears the corrections will cause very little change to the calculated likelihood ratios.   
 
Additionally, the differences in the calculated likelihood ratios will not have a significant 
effect on reported likelihood ratios.  The San Diego Sheriff's Crime Lab makes several 
adjustments to calculated likelihood ratios before they are reported. This includes 
accounting for differences between the true population and the samples used to create 
the population database.  These adjustments make the reported likelihood ratios more 
statistically conservative than the initial calculated ratios. In almost all cases, the overall 
effect of these adjustments will be larger than the differences between the likelihood 
ratios calculated with the original and amended databases. 
 
The amended population database was put into use for casework on July 27, 2017.  
Therefore, any report issued after that date will contain statistics using the corrected 
population database.   Generally, samples for cases already reported will not be 
recalculated.  
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    UNITED STATES DEPARTMENT OF JUSTICE  
INTERIM POLICY  

FORENSIC GENETIC GENEALOGICAL DNA ANALYSIS AND SEARCHING 
 

I. Purpose and Scope1 

The purpose of this interim policy is to promote the reasoned exercise of investigative, 
scientific, and prosecutorial discretion in cases that involve forensic genetic genealogical DNA 
analysis and searching (‘FGGS’).2  It provides guidance to Department agencies when 
formulating a thoughtful and collaborative approach to important interdisciplinary decisions in 
cases that utilize this investigative technique.  Collaboration between investigators, laboratory 
personnel, and prosecutors is important because the decision to pursue FGGS may affect privacy 
interests, the consumption of forensic samples, and law enforcement’s ability to solve violent 
crime.   

The Department must use FGGS in a manner consistent with the requirements and 
protections of the Constitution and other legal authorities.  Moreover, the Department must 
handle information and data derived from FGGS in accordance with applicable laws, regulations, 
policies, and procedures.  When using new technologies like FGGS, the Department is 
committed to developing practices that protect reasonable interests in privacy, while allowing 
law enforcement to make effective use of FGGS to help identify violent criminals, exonerate 
innocent suspects, and ensure the fair and impartial administration of justice to all Americans.  

The Department will continue to assess its investigative tools and techniques to ensure 
that its policies and practices properly reflect its law enforcement mission and its commitment to 
respect individual privacy and civil liberties.  This interim policy establishes general principles 
for the use of FGGS by Department components during criminal investigations and in other 
circumstances that involve Department resources, interests, and equities. 

The scope of this interim policy is limited to the requirements set forth herein.  It does not 
control investigative, scientific, or prosecutorial activities or decisions not specifically addressed.  
The Department’s individual law enforcement components may issue additional guidance that is 
consistent with the provisions of this interim policy. 

                                                           
1 This interim policy provides Department components with internal guidance.  It is not intended to, does not, and 
may not be relied upon to create any substantive or procedural rights or benefits enforceable at law or in equity by 
any party against the United States or its departments, agencies, entities, officers, employees, agents, or any other 
person in any matter, civil or criminal.  This interim policy does not impose any legal limitations on otherwise 
lawful investigative or prosecutorial activities or techniques utilized by the Department of Justice, or limit the 
prerogatives, choices, or decisions available to, or made by, the Department in its discretion. 
2 As used in this interim policy, the term ‘forensic genetic genealogical DNA analysis and searching,’ or ‘FGGS,’ 
means the forensic genetic genealogical DNA analysis of a forensic or reference sample of biological material by a 
vendor laboratory to develop an FGG profile and the subsequent search of that profile in a publicly-available open- 
data personal genomics database or a direct-to-consumer genetic genealogy service.  
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II.    Application 

This interim policy applies to:  1) all criminal investigations in which an investigative 
agency in the Department of Justice (‘investigative agency’)3 has exclusive or concurrent 
jurisdiction of the crime under investigation and the agency has lawful custody, control, or 
authority to use a forensic sample for FGG/FGGS; or 2) any criminal investigation in which the 
Department provides funding to a federal, state, local, or tribal agency to conduct FGG/FGGS; or 
3) any criminal investigation in which Department employees or contractors conduct 
genealogical research on leads generated through the use of FGGS; or 4) any federal agency or 
any unit of state, local, or tribal government that receives grant award funding from the 
Department that is used to conduct FGG/FGGS.4 

III. Background 
 

a. STR DNA Typing and CODIS 

Forensic DNA typing has historically been used to compare 13-20 STR DNA markers5 
between a forensic sample6 and one or more reference samples.7  When a suspect’s identity is 
unknown, a participating crime laboratory may upload a forensic profile8 into the FBI’s 
Combined DNA Index System (CODIS).  CODIS is a law enforcement database that compares 
DNA profiles derived from forensic samples to those of known offenders.   

CODIS was created by the DNA Identification Act of 1994, Pub. L. No. 103-322 (1994), 
codified at 34 U.S.C. § 12592.  This legislation authorized the FBI to create and maintain a 
national database comprised of designated DNA indices that are routinely searched against one 
another.  If a CODIS search results in a confirmed match between a forensic profile and a known 
offender, a law enforcement lead is generated and the name of the matching offender is released.  
If the search does not result in a confirmed match, no lead is generated. 

 

 

                                                           
3 As used in this interim policy, the term ‘investigative agency’ includes any federal, state, local, or tribal law 
enforcement agency that receives funding from the Department of Justice to conduct FGG/FGGS. 
4 The Department will implement this policy under its federal grant programs (as applicable) through the inclusion 
of a specific condition(s) in federal awards. 
5 STR DNA typing is a widely-used forensic DNA technology that examines 13-20 (or more) genetic locations on 
the non-sex chromosomes that contain 2 to 6 base-paired segments known as nucleotides, which tandemly repeat at 
each location.  A ‘marker’ is a genetic locus, or location. 
6 A ‘forensic sample’ is biological material reasonably believed by investigators to have been deposited by a 
putative perpetrator and that was collected from a crime scene, a person, an item, or a location connected to the 
criminal event.  For purposes of this interim policy, the term ‘forensic sample’ also includes the unidentified human 
remains of a suspected homicide victim. 
7 A ‘reference sample’ is biological material from a known source. 
8 As used in this interim policy, ‘forensic profile’ means an STR DNA typing result, and an STR and/or 
mitochondrial DNA typing result for unidentified human remains, derived from a forensic sample. 
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b. Forensic Genetic Genealogical DNA Analysis and Searching  

Forensic genealogy is law enforcement’s use of DNA analysis combined with traditional 
genealogy research to generate investigative leads for unsolved violent crimes.  Forensic genetic 
genealogical DNA analysis (‘FGG’) differs from STR DNA typing in both the type of 
technology employed and the nature of the databases utilized.   

FGG examines more than half a million single nucleotide polymorphisms9 (‘SNPs’), 
which replace the STR DNA markers analyzed in traditional forensic DNA typing.  These SNPs 
span the entirety of the human genome.  This allows scientists to identify shared blocks of DNA 
between a forensic sample and the sample donor’s potential relatives.  Recombination or 
reshuffling of the genome is expected as DNA from each generation is passed down, resulting in 
larger shared blocks of identical DNA between closer relatives and shorter blocks between more 
distant relatives.  Due to predicted levels of recombination between generations, it is possible to 
analyze these blocks of genetic information and make inferences regarding potential familial 
relationships.   

Department laboratories currently do not analyze SNPs during forensic DNA casework.  
Thus, in appropriate cases, it is necessary to outsource biological material to vendor laboratories 
that perform FGG.10  After a forensic or reference sample is genotyped by a vendor laboratory, 
the resulting FGG profile11 is entered into one or more publicly-available open-data personal 
genomics DNA databases or direct-to-consumer genetic genealogy services (‘DTC service(s)’)12 
(collectively referred to herein as ‘GG service(s)’).  The FGG profile is then compared by 
automation against the genetic profiles of individuals who have voluntarily submitted their 
biological samples or entered their genetic profiles into these GG services (‘service users’).  A 
computer algorithm is used to evaluate potential familial relationships between the (forensic or 
reference) sample donor and service users.   

It is important to note that personal genetic information is not transferred, retrieved, 
downloaded, or retained by GG service users — including law enforcement — during the 
automated search and comparison process.  In addition, the investigative use of FGGS involves 
different DNA technologies, genetic markers, algorithms, and databases from those used by 

                                                           
9 ‘Single nucleotide polymorphisms’ are DNA sequence variations that occur when a single nucleotide (A, T, G, or 
C) in a genomic sequence is altered.  These variations may be used to distinguish people for purposes of biological 
relationship testing. 
10 Contracts with vendor laboratories for FGG services should be reviewed by legal counsel to ensure that they 
contain appropriate language requiring maintenance of privacy and security controls for handling biological 
samples, FGG profiles, and other information and data both submitted to, and generated by, those vendor 
laboratories. 
11 The term ‘FGG profile’ means the SNP-based genetic profile generated from a forensic or reference sample by a 
vendor laboratory for the purpose of conducting FGGS. 
12 Direct-to-consumer genetic genealogy services are companies that offer a variety of DNA genomics tests and/or 
genetic genealogy services directly to the public (rather than through clinical health care providers), typically via 
customer access to secure online websites.  
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CODIS.  Information and data derived from FGGS is not, and cannot be, uploaded, searched, or 
retained in any CODIS DNA Index.  

IV. Limitations 
 

If the search of an FGG profile results in one or more genetic associations,13 the GG 
service typically generates and provides the service user with a list of genetically associated 
service usernames along with an estimated relationship and (in some cases) the amount of DNA 
shared by those individuals.  A genetic association means that the donor of the (forensic or 
reference) sample may be related to a service user.  However, information derived from genetic 
associations is used by law enforcement only as an investigative lead.  Traditional genealogy 
research and other investigative work is needed to determine the true nature of any genetic 
association. 
 

  A suspect shall not be arrested based solely on a genetic association generated by a GG 
service.  If a suspect is identified after a genetic association has occurred, STR DNA typing must 
be performed, and the suspect’s STR DNA profile must be directly compared to the forensic 
profile previously uploaded to CODIS.14  This comparison is necessary to confirm that the 
forensic sample could have originated from the suspect. 

 
V. Case Criteria 

Investigative agencies may initiate the process of considering the use of FGGS when a 
case involves an unsolved violent crime15 and the candidate forensic sample16 is from a putative 
perpetrator,17 or when a case involves what is reasonably believed by investigators to be the 
unidentified remains of a suspected homicide victim (‘unidentified human remains’).  In 
addition, the prosecutor, as defined in footnote twenty of this interim policy, may authorize the 
investigative use of FGGS for violent crimes or attempts to commit violent crimes other than 
homicide or sexual offenses (while observing and complying with all requirements of this 

                                                           
13 A ‘genetic association’ is determined by the amount of DNA shared between two individuals whose genetic 
profiles (including, in some cases, an FGG profile) have been entered into a GG service.  This amount is measured 
and reported in centiMorgans.  In general, the more DNA shared between two individuals, the higher the number of 
centiMorgans and the closer the genetic kinship relationship. 
14 Manual comparison is sufficient. 
15 As used in this interim policy, the term ‘violent crime’ means any homicide or sex crime, including a homicide 
investigation during which FGGS is used in an attempt to identify the remains of a suspected homicide victim.  It 
also includes other serious crimes and criminal offenses designated by a GG service for which investigative use of 
its service by law enforcement has been authorized by that service.   
16 A ‘candidate forensic sample’ is:  1) the remaining portion of a forensic sample or extract being considered for 
FGGS, and from which a forensic profile was previously derived and uploaded to CODIS; or 2) one or more 
additional forensic samples or extracts from the same case that share the same forensic profile(s) as that derived 
from the forensic sample(s) uploaded to CODIS. 
17 A ‘putative perpetrator’ is one or more criminal actors reasonably believed by investigators to be the source of, or 
a contributor to, a forensic sample deposited during, or incident to, the commission of a crime. 
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interim policy) when the circumstances surrounding the criminal act(s) present a substantial and 
ongoing threat to public safety or national security.  Before an investigative agency may attempt 
to use FGGS, the forensic profile derived from the candidate forensic sample must have been 
uploaded to CODIS, and subsequent CODIS searches must have failed to produce a probative 
and confirmed DNA match. 

The investigative agency with jurisdiction of either the crime or the location where the 
unidentified human remains were discovered (if different) must have pursued reasonable 
investigative leads18 to solve the case or to identify the unidentified human remains.  Finally, 
when applicable, relevant case information must have been entered into the National Missing and 
Unidentified Persons System (‘NamUs’) and the Violent Criminal Apprehension Program 
(‘ViCAP’) national database.19 

 
VI. Investigative Collaboration 

If each of the criteria set forth in Section V has been satisfied, the investigative agency 
shall contact a designated official at the CODIS laboratory (‘designated laboratory official’ or 
‘DLO’) that uploaded the forensic profile to CODIS.  The DLO must determine if the candidate 
forensic sample is from a single source contributor or is a deduced mixture.  The DLO will also 
assess the candidate forensic sample’s suitability (e.g., quantity, quality, degradation, mixture 
status, etc.) for FGG and advise the investigative agency about the results of that evaluation.  In 
addition, the DLO may advise the investigative agency of any reasonable scientific alternatives 
to FGGS, given the nature and condition of the candidate forensic sample, and the availability of 
other DNA technologies or techniques.  The investigative agency shall document its consultation 
with the DLO.  

After consulting with the DLO, the investigative agency shall contact the prosecutor.20  
The investigative agency shall advise the prosecutor of the nature and status of the investigation, 
the results of the DLO’s evaluation of the candidate forensic sample, and any reasonable 
scientific alternatives to FGGS provided by the DLO.21  After discussing these issues, and based 
on the information provided, the prosecutor and the investigative agency must agree that the 

                                                           
18 ‘Reasonable investigative leads’ are credible, case-specific facts, information, or circumstances that would lead a 
reasonably cautious investigator to believe that their pursuit would have a fair probability of identifying a suspect.  
19 This latter requirement only applies if the case meets relevant ViCAP case entry criteria. 
20 As used in this interim policy, the term ‘prosecutor’ refers, as applicable, to the Assistant Attorney General, 
United States Attorney, state or local prosecuting attorney, or state attorney general (or his or her designee), with 
jurisdiction of either the crime under investigation or the location where the unidentified human remains were 
discovered (if different).  When the Department of Justice and one or more state or local prosecuting authorities 
have concurrent jurisdiction of the crime(s) under investigation, the ‘prosecutor’ means the Assistant Attorney 
General, United States Attorney, or the state or local prosecuting official whose office will prosecute the case in the 
event that charges are filed. 
21 If circumstances permit, it is best practice to have the DLO join (telephonically or otherwise) this meeting.  The 
DLO’s participation can help ensure provision of the most complete and detailed information possible regarding 
sample status, testing options, and possible alternatives to FGGS.  This information can, in turn, help optimize 
subsequent investigative decisions. 
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candidate forensic sample is suitable for FGG, and that FGGS is a necessary and appropriate step 
at that stage of the investigation to develop investigative leads or to identify the unidentified 
human remains.  If agreement is reached on these points, FGGS may proceed. 

VII. Investigative Caution 

Investigative agencies shall identify themselves as law enforcement to GG services and 
enter and search FGG profiles only in those GG services that provide explicit notice to their 
service users and the public that law enforcement may use their service sites22 to investigate 
crimes or to identify unidentified human remains.  The investigative agency shall, if possible, 
configure service site user settings that control access to FGG profile data and associated account 
information in a manner that will prevent it from being viewed by other service users. 

 
In certain cases, the genetic association of an FGG profile with a GG service user, in 

conjunction with subsequent genealogy research, may identify one or more third parties23 who 
may have a closer kinship relationship to the donor of the forensic sample than the associated 
GG service user.  In such cases, the acquisition of reference samples from these third parties for 
the purpose of conducting FGGS may help the investigative agency identify the donor of the 
forensic sample. 

An investigative agency must seek informed consent from third parties before collecting 
reference samples that will be used for FGGS, unless it concludes that case-specific 
circumstances provide reasonable grounds to believe that this request would compromise the 
integrity of the investigation.  If that determination is made, the investigative agency shall 
consult with, and receive approval from, the prosecutor24 before covertly collecting any 
reference samples that will be used for FGGS.  The investigative agency shall also consult with 
the DLO, who may provide guidance to investigators about the type and nature of biological 
samples that may prove most conducive to FGG analysis.  Covert collection shall be conducted 
in a lawful manner.  In addition, a search warrant shall be obtained by the investigative agency 
before a vendor laboratory conducts FGG analysis on any covertly-collected reference sample. 

Investigative agencies shall use biological samples and FGG profiles only for law 
enforcement identification purposes and shall take all reasonable and necessary steps and 
precautions to ensure that same limited use by others who have authorized access to those 
samples and profiles.  Biological samples and FGG profiles shall not be used by investigative 

                                                           
22 The term ‘service site’ means the online web page and content of a GG service. 
23 As used in this interim policy, the term ‘third party’ means a person who is not a suspect in the investigation. 
24 Before authorization is granted, the prosecutor should notify and consult with the prosecutor in the jurisdiction 
where the sample will be covertly collected (if different) to ensure that all applicable legal authorities and local 
procedures relevant to sample acquisition are followed.  When the Department of Justice and one or more state or 
local prosecuting authorities have concurrent jurisdiction of the crime(s) under investigation, the ‘prosecutor’ means 
the Assistant Attorney General, United States Attorney, or the state or local prosecuting official whose office will 
prosecute the case in the event that charges are filed. 
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agencies, vendor laboratories, GG services, or others to determine the sample donor’s genetic 
predisposition for disease or any other medical condition or psychological trait.  

 FGGS is a law enforcement technique used to generate investigative leads.  Investigative 
agencies shall not arrest a suspect based solely on a genetic association generated by a GG 
service.  Traditional genealogy research and other investigative work is required to determine the 
true nature of any genetic association. 

VIII. Sample and Data Control and Disposition 

All FGG profiles and GG service account information and data shall be treated as 
confidential government information consistent with any applicable laws, regulations, policies, 
and procedures.  These materials are subject to transfer and disclosure by Department employees 
and contractors only during the discharge of their official duties and only for authorized 
purposes.  

If a suspect is arrested and charged with a criminal offense while FGG is in progress, the 
investigative agency shall promptly contact the relevant vendor laboratory or DTC service and 
direct that all testing cease at a point in time when the (forensic or reference) sample can be 
preserved.  The investigative agency shall also request that the sample, extract,25 and amplicon26 
be returned directly to the submitting law enforcement agency or custodial CODIS laboratory, as 
applicable.  The investigative agency shall document its request and compliance by the vendor 
laboratory or DTC service.  

If a suspect is arrested and charged with a criminal offense after an FGG profile has been 
entered into one or more DTC services, the investigative agency shall make a prompt formal 
request that all FGG profiles and associated account information and data held by any such 
service be removed from its records and provided directly to the investigative agency.27  The 
investigative agency shall document its request and compliance by the DTC service(s).  All FGG 
profiles, account information, and data shall be retained by the investigative agency for potential 
use during prosecution and subsequent judicial proceedings. 

If a suspect is arrested and charged with a criminal offense after an FGG profile has been 
entered into an open-data personal genomics DNA database, the investigative agency shall 
promptly remove the FGG profile and all associated account information and data from the 
database.28  The investigative agency shall document the removal of this information and data.  It 

                                                           
25 ‘Extract’ is the total amount of cellular DNA isolated from a biological sample. 
26 ‘Amplicon’ is the total amount of the targeted DNA segment or sequence generated by the PCR amplification 
process. 
27 These requests should be made only after the suspect’s known STR DNA profile has been manually compared to 
the forensic profile previously uploaded to CODIS and it has been determined that the profiles match. 
28 The profile, information, and data should be removed only after the suspect’s STR DNA profile has been 
manually compared to the forensic profile previously uploaded to CODIS and it has been determined that the 
profiles match. 
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shall be retained by the investigative agency for potential use during prosecution and subsequent 
judicial proceedings. 

Subject to applicable law, in all cases that result in a criminal prosecution, reference 
samples obtained from third parties for FGGS (including all extracts and amplicon), all 
derivative FGG profiles, and all GG service account information and data shall be destroyed by 
the investigative agency only after the entry of an appropriate judicial order.  The investigative 
agency shall document the authorized destruction of these samples, profiles, information, and 
data. 

Subject to applicable government information retention schedules, if FGGS does not 
result in an arrest and the filing of criminal charges, the investigative agency shall promptly 
destroy all third-party reference samples (including all extracts and amplicon), all derivative 
FGG profiles, and all GG service account information and data after their investigative use is 
complete.  The investigative agency shall document the destruction of these samples, profiles, 
information, and data. 

IX. Collection of FGGS Metrics 

Each Department component that either uses or funds another agency to use FGG/FGGS 
for criminal investigative purposes, or that provides any unit of federal, state, local, or tribal 
government with grant award funding that is used by a grantee to conduct FGG/FGGS for 
criminal investigative purposes, shall collect and retain the following information on an annual 
basis:  1) the type of crime investigated; 2) whether FGG/FGGS was conducted on a forensic 
sample or a reference sample; 3) the type of forensic sample subjected to FGG, and a description 
of the total amount, condition, and concentration of that sample (e.g., single source, mixed 
profile, degradation status, etc.); 4) whether FGG analysis resulted in a searchable profile; 5) the 
identity of the vendor laboratory used to conduct FGG and the GG service(s) used to search the 
FGG profile; 6) whether the investigation resulted in an arrest that was based, in part, on the use 
of FGGS; and 7) the total amount of federal funding used to conduct FGG/FGGS in each case. 
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The heart of this opinion for decisional purposes is found in Sections III, IV, and V.  The 

preceding sections provide an essential scientific context for the decisional process.  A Glossary 

of key terms is appended as Attachment 1 for reference.   
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The Case 

Defendant Daniel Gissantaner is charged with a single offense of felon in possession of a 

firearm, subject to a penalty of not less than 15 years’ and up to life imprisonment; not more than 

a $250,000 fine; and supervised release of not more than 5 years.  The case against Gissantaner 

rests fundamentally, if not entirely, on a small amount of “touch” DNA taken from a gun in a 

locked cedar chest during a search of Gissantaner’s house on September 25, 2015, following a 

dispute with his neighbors over parking in a shared driveway, and police officers’ response to the 

neighbor’s 911 call.  The locked chest containing the gun belonged to Gissantaner’s wife’s 

daughter’s boyfriend, Cory Patton.  Patton, also a convicted felon, had the only key to the locked 

chest, which was located in Patton’s upstairs bedroom and opened by him at police officers’ 

request during the search.  According to the various police reports, Patton gave conflicting 

statements about the gun, stating that he heard an argument, went outside, and took the gun away 

from Gissantaner, but also stating that he never saw Gissantaner with the gun, he found it on the 

kitchen counter after the argument, and then placed it in the chest.   

The evidentiary handling of the gun is far from pristine.  It appears that the gun was moved 

or handled by at least one police officer before it was taken into evidence.  There are also some 

unexplained delays and unknown whereabouts of the gun between the time it was taken from 

Gissantaner’s house and the submission to the Michigan State Police (MSP) lab for analysis.   

Ultimately, a touch-DNA analysis by the MSP from a swab of the gun determined that 

three individuals contributed to the DNA found on the gun.  The DNA analysis produced a report 

based on STRmix™1 probabilistic genotyping software that Gissantaner was a 7% minor 

 
1 STRmix™ is properly referenced as a trademark, but is used herein both with and without such 
indication.   
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contributor of the DNA on the gun, and that it was at least 49 million times more likely that the 

DNA was that of Gissantaner and two unrelated, unknown individuals, than that the DNA was that 

of three unrelated, unknown contributors.2   

Gissantaner filed a motion to exclude the DNA evidence, challenging the admission of the 

STRmix™ DNA report by the Government.  The matter is before the Court for decision after the 

arduous task placed on the parties, counsel, the witnesses, and court-appointed experts to explain 

and examine the intricacies of DNA analysis generally, and the use of the STRmix™ probabilistic 

genotyping software specifically, in the context of the evidence in this case.   

I.  INTRODUCTION 

This Court is not the first to grapple with the difficult question of the admissibility of 

probabilistic genotyping DNA evidence.  While a number of courts have found the evidence 

admissible, under varying standards and circumstances, others have not.  See, e.g., People v. 

Collins, 15 N.Y.S.3d 564, 566 (N.Y. Sup. Ct. 2015).  This Court now falls into the latter category, 

and concludes that the probabilistic genotyping evidence in this case does not pass scrutiny under 

the Daubert3 lens.   

In the initial two-day Daubert hearing, May 23-24, 2018, the Court heard testimony from 

a number of well-informed expert and lay witnesses, including for the Government—Dr. John 

Buckleton, co-developer of STRmix™, ESR, Crown Research Institute, government of New 

Zealand; Jeffrey Nye, assistant director, Forensic Science Division, MSP; and Amber Smith, 

forensic scientist, MSP Lansing Laboratory Biology DNA Unit; and for the defense—Stephen 

 
2 The Court has used various expressions of the DNA Report results for ease of reference in this 
opinion, but the Court recognizes that the actual likelihood ratio requires a statement in precise 
terms, as set forth in the MSP Report.   
3 Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 589 (1993). 
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Lund, mathematical statistician, National Institute of Standards and Technology (NIST), U.S. 

Department of Commerce; and Nathan Adams, systems engineer, Forensic Bioinformatics.   

Finding that the initial briefing, testimony and evidence lacked sufficient clarity and 

completeness to resolve the complex issues presented, the Court solicited recommendations from 

the parties for a court-appointed expert to examine the issues and provide an independent opinion.  

The Court ultimately appointed two experts, Dr. Michael Coble and Dr. Dan E. Krane, both well-

recognized for their specialized expertise and contributions to the advancing field of probabilistic 

genotyping in forensic DNA analysis in the U.S.  Following written reports from each court-

appointed expert and a day of testimony from the experts in a continued Daubert hearing on July 

8, 2019, the Court provided the parties a last opportunity for limited supplemental briefing.  With 

the benefit of a continually supplemented record over a year-and-a-half’s time, comes the 

disadvantage of new insights, arguments, publications, and clarifications amid a rapidly changing 

technology base.  The Court now has the benefit of a more complete, but voluminous, record on 

which it proceeds to rule. 

As the court in Collins aptly observed in addressing the admissibility of complex-mixture 

DNA analysis, “judges are, far and away, not the people best qualified to explain science,” 

particularly when novel scientific techniques are at issue.  Collins, 15 N.Y.S.3d at 566.  Nor does 

the manner of admitting testimony and evidence in a Daubert hearing lend itself to a methodical 

explanation of DNA science.  “But courts are bound to do their best.”  Id.  Because a fundamental 

understanding of the science and technology is critical for the Daubert analysis in this case, the 

Court endeavors to set out a scientific and technological foundation in conjunction with its 

decision. 
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DNA Analysis— 

“Deoxyribonucleic acid, or DNA, is a molecule that encodes the genetic information in all 

living organisms.”  4 Mod. Sci. Evidence § 30:1 (2018-2019 ed.), The Law and Science of Expert 

Testimony, DNA Typing, Introduction to basic principles (footnotes omitted).  Despite its 

universal application in crime investigation, the science of forensic DNA analysis is relatively 

young.   

In late 1984, Geneticist Sir Alec Jeffreys developed a DNA profiling process, “DNA 

typing,” while working in the Department of Genetics at the University of Leicester in the United 

Kingdom.  36 AM. JUR. PROOF OF FACTS 3D Proof of Criminal Identity or Paternity Through 

Polymerase Chain Reaction (PCR) Testing § 5, n.57 (Sept. 2019 update) (citing Jeffreys et al., 

Individual Specific “Fingerprints” of Human DNA, 316 NATURE 76 (1985)); 97 AM. JUR. PROOF 

OF FACTS 3D Identification of Seminal Fluids § 10 (Sept. 2019 update).  The first widely noted use 

of DNA analysis in a criminal case occurred in Britain two years later in 1986, demonstrating the 

“unique power of DNA typing to exonerate, as well as incriminate,” when Scotland Yard called 

upon Dr. Jeffreys to assist in the investigation of two brutal rape and strangulation cases: 

The murders occurred in two neighboring villages in Narborough, England.  Police 
soon focused on a suspect, Richard Buckland, who provided a graphic confession 
after several hours of interrogation.  In it, he described details of the crime that 
police proclaimed were only known to the killer. 

In order to solidify the case against Buckland, police submitted semen samples from 
both crimes to Jeffreys, who had developed a process he called “DNA 
fingerprinting,” for analysis and comparison against Buckland’s blood sample.  
Jeffrey’s conclusion, which stunned the police and the community, was that 
Buckland was not the perpetrator.  The DNA tests confirmed that both girls had 
been raped by the same perpetrator, but Buckland was not that man.  Buckland 
became the first person in the world to be cleared through the use of DNA tests.  
When their prime suspect was excluded from consideration, police embarked upon 
a campaign of “voluntary” blood testing, obtaining samples from over 5000 men in 
the environs of the crime.  The results of this first-reported DNA dragnet did not 
identify the rapist.  However, it did lead the police to Colin Pitchfork.  A coworker 
revealed that Pitchfork had persuaded him to provide a sample in his stead.  The 
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ruse was eventually uncovered and Pitchfork was arrested in 1987.  After his arrest, 
Pitchfork confessed to the crimes and subsequent DNA tests linked him to the 
crimes.  

Robert Aronson & Jacqueline McMurtrie, The Use and Misuse of High-Tech Evidence by 

Prosecutors: Ethical and Evidentiary Issues, 76 FORDHAM L. REV. 1453, 1473 n.123 (2007) (citing 

HENRY C. LEE & FRANK TIRNADY, BLOOD EVIDENCE: HOW DNA IS REVOLUTIONIZING THE WAY 

WE SOLVE CRIMES, 1-2 (2003) and JOSEPH WAMBAUGH, THE BLOODING (1989)). 

Why DNA Analysis Works— 

Although 99.9% of the DNA sequences in human cells are the same between any two 

individuals, enough of the DNA is different that it is possible to distinguish one individual from 

another (other than identical twins).  David H. Kaye & George Sansabaugh, Reference Guide on 

DNA Identification Evidence, Reference Manual on Scientific Evidence, 136-137 (Federal Judicial 

Center, 3d ed. 2011).  This remaining 0.1% variation makes each person genetically unique.  Id. 

at 137. 

Modern DNA profiling uses repetitive sequences that are highly variable, called short 

tandem repeats (STRs), at specific locations, “loci,” of the human genome.  In general terms, by 

identifying the STRs at agreed upon “loci,” forensic scientists are able to develop DNA profiles 

for forensic comparison.  The DNA profile is comprised of the particular sequences that an 

individual has at each locus, each of which is called an “allele.”  STRs are useful features for 

comparison because while every person has STRs at the loci, there is variation in the number of 

repeats in a given STR for each person (that is, different people can have different alleles), and the 

range of variation is known by population studies (Govt Br., ECF No. 52 at PageID.1742; citation 

omitted).  

By analyzing a sufficiently large number of loci, a unique DNA profile is determined, such 

that it is highly improbable that any two people who are not identical twins would have the exact 
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same DNA profile (Govt Br., ECF No. 52 at PageID.1742).  Each forensic lab determines the 

number of loci targeted for analysis.  The FBI at one point used thirteen core loci, and in 2017 

increased that number to twenty (id., citations omitted).  The MSP laboratory generally analyzes 

24 loci (id., citation omitted).   

DNA profiling is perhaps the greatest advancement of the 20th century in the criminal 

justice system.  It has freed the innocent, corralled the guilty, and given closure to decades long 

cold cases.  But—it is not a surefire solution to all crime investigation.   

Why DNA Analysis Doesn’t Work— 

“In the thirty years since its debut, DNA has assumed an ever-increasing role in criminal 

cases, and forensic DNA databases now flourish.”  4 Mod. Sci. Evidence § 30:1.  “No other 

scientific technique has gained such widespread acceptance so quickly.  No other technique is as 

complex or so subject to rapid change.”  PAUL C. GIANNELLI, The DNA Story: An Alternative 

View, 88 J. Crim. L. & Criminology 380, 381 (1997) (footnote omitted). 

During this time there have been improvements, refinements and ongoing review of the 

analytical processes involved in criminal DNA analysis.  While this has undoubtedly led to 

important insights and advancements, as with any scientific process, new methods have revealed 

the shortcomings of the old.  And objections remain with respect to current DNA analysis: 

Although the basic scientific principles behind PCR amplification and capillary 
electrophoreses are well established, there remain aspects of interpretation that 
might still be objectionable.  Many lay persons believe that DNA testing methods 
produce unambiguous, or mathematically precise, results, but the truth—especially 
with regard to often problematic or perplexing crime scene samples—can be far 
from the case.  In general, examiners employ rules of thumb to help resolve these 
ambiguities, but admissibility issues might nonetheless arise in one of two ways. 

First, if one of these rules of thumb proved scientifically unsound, then exclusion 
would be appropriate on Rule 702 grounds.  …   

* * * 
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Secondly, even if interpretative rules meet the Rule 702 standard, it might still in 
some cases be appropriate to exclude evidence in a case in which bona fide 
disagreements as to the proper interpretation of ambiguous results might arise.  …   

4 Mod. Sci. Evidence § 30:11, Current objections to DNA admissibility—Science—General 

subjectivity (2018-2019 ed.) (footnote omitted). 

II.  DNA ANALYTICAL PROCESS 

For the uninitiated, forensic DNA analysis is a complex scientific process.  Couple that 

with the complexity of the mathematical theories, algorithms and likelihood statistics used in 

probabilistic genotyping software, and a full explanation would far exceed the bounds of this legal 

opinion.  The Court will strive for a happy medium. 

“The usual objective of forensic DNA analysis is to detect variations in the genetic material 

that differentiate one individual from another.  But ‘forensic DNA typing’ is not a single scientific 

process.  The term encompasses different kinds of testing methods, at times using different sources 

of bodily material, and may also refer to differing statistical means of assessing the significance of 

a match.”  4 Mod. Sci. Evidence § 30:1 (footnote omitted).   

DNA testing in the United States is generally done using commercial test kits that examine 

specific loci on the human genome where there are “Short Tandem Repeats, or STRs, which are 

genetic markers that contain short repeated sequences of DNA base pairs” (Def. Br., ECF No. 41 

at PageID.749; Michigan State Police Biology Procedures and Training Manuals (MSP PMBIO) 

§  2.11.1).  See also William C. Thompson, Laurence D. Mueller, & Dan E. Krane, Forensic DNA 

Statistics:  Still Controversial in Some Cases, The Champion, Dec. 2012, p. 13.  As noted, the 

region at which a particular STR is found is called a “locus” (Govt Br., ECF No. 52 at 

PageID.1742).  The number of times that a particular sequence repeats itself at a locus varies from 

person to person, such that STRs “represent a good source to differentiate individuals” (ECF No. 
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41 at PageID.749-750, citing MSP PMBIO § 2.11.1).  The specific number of repeats is called an 

“allele” (ECF No. 52 at PageID.1742).  A person will have two “alleles” at each STR, one inherited 

from each parent.  See William C. Thompson, et al., Forensic DNA Statistics:  Still Controversial 

in Some Cases, p. 13. 

“If two DNA samples are from the same person, they will have the same alleles at each 

locus examined; if two samples are from different people, they will almost always have different 

alleles at some of the loci.  The goal of forensic DNA testing is to detect the alleles present at the 

tested loci in evidentiary samples so that they can be compared with the alleles detected at the 

same loci in reference samples from possible contributors.”  Id. (footnote omitted). 

A.  PCR and Electrophoresis  

The process for obtaining a DNA profile begins with taking a swab, which then is subjected 

to a chemical process that extracts and amplifies or replicates the DNA at specific loci, and 

ultimately outputs a chart of the alleles present in the form of a graph for interpretation by the 

DNA analyst.   

STRs can be detected through a process using polymerase chain reaction (“PCR”) and an 

analytical technique called capillary electrophoresis (see MSP PMBIO §  2.11.1).  Briefly 

described, during PCR, the DNA sample is copied, or “amplified,” utilizing commercially-

produced fluorescent primers.  The genetic material then is passed through a capillary 

electrophoresis instrument, which “separates the DNA fragments by size,” allowing for allele 

identification.  The number of times that a particular sequence repeats at a particular site 

corresponds to an “allele.”  This process, “electrophoresis,” generates a chart called an 

electropherogram (EPG or e-gram) of a series of peaks, wherein the peaks are proportionate to the 

amount of DNA present or the length of the STR.   
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“Either an analyst, or the [DNA testing] software, can ‘call’ peaks to differentiate signal 

from noise.  Noise, by way of example, can come from artifacts of the PCR process that result in 

small peaks not indicative of actual alleles” (see Govt Br., ECF No. 52 at PageID.1743 n.3). 

In the case of a single DNA profile, an analyst would expect to see either one or two signal 

peaks at each locus.  Where, however, three or more identified peaks appear at a locus, the analyst 

knows that the profile usually contains a mixture of DNA.  When the DNA profile is found to 

contain a mixture of more than one contributor, probabilistic genotyping software is used to further 

analyze the DNA sample. 

B.  Probabilistic Genotyping 

Probabilistic genotyping software (PGS) is the most recent purported advancement in 

forensic DNA analysis.  Probabilistic genotyping refers to “the use of biological modeling, 

statistical theory, computer algorithms, and probability distributions to calculate likelihood ratios 

(LRs) and/or infer genotypes for the DNA typing results of forensic samples (‘forensic DNA 

typing results’).”  SWGDAM, Guidelines for the Validation of Probabilistic Genotyping Systems, 

https://docs.wixstatic.com/ugd/4344b0_22776006b67c4a32a5ffc04fe3b56515.pdf (last visited 

10/14/19). 

A probabilistic approach to DNA interpretation was first publicized around 2000, with the 

first software program created around 2006 (ECF No. 152 at PageID.4087).  At about the same 

time, in 2006–2008, a shift occurred in the kinds of cases that were being submitted to laboratories 

(id. at PageID.4088).  In 2006–2007, mixtures were predominantly two-person mixtures, high 

quality, high quantity blood or sexual assault evidence (id.).  Beginning in 2004–2006, there was 

a recognition that DNA could be obtained from materials that had been touched, such as steering 

wheels, cell phones and guns (id. at PageID.4088-4089).  The labs began receiving more and more 

Case 1:17-cr-00130-JTN   ECF No. 161 filed 10/16/19   PageID.4232   Page 10 of 48



11 
 

complex mixtures of two, three, four or more contributors (id. at PageID.4089).  These converging 

circumstances, in a little more than a decade, have led to PGS becoming the anointed “crown 

jewel” of DNA analysis. 

As the sensitivity of forensic DNA typing procedures has improved with the 
development of better DNA extraction and amplification chemistries and detection 
instrumentation, more DNA profiles originating from the DNA of two or more 
individuals are being encountered in forensic casework.  The complexity of profile 
interpretation increases with each additional contributor to a mixture, particularly 
if the DNA contribution is low and therefore subject to stochastic effects (e.g., allele 
dropout and greater heterozygous peak height variance).  …  

* * * 
Probabilistic genotyping refers to the use of software and computer algorithms to 
apply biological modeling, statistical theory, and probability distributions to infer 
the probability of the profile from single source and mixed DNA typing results 
given different contributor genotypes.  The software weighs potential genotypic 
solutions for a mixture by utilizing more DNA typing information (e.g., peak 
height, allelic designation and molecular weight) and accounting for uncertainty in 
random variables within the model, such as peak heights (e.g., via peak height 
variance parameters and probabilities of allelic dropout and drop-in, rather than a 
stochastic or dropout threshold).  Likelihood ratios (LRs) are generated to express 
the weight of the DNA evidence given two user defined propositions.  Probabilistic 
genotyping software has been demonstrated to reduce subjectivity in the 
interpretation of DNA typing results and, compared to binary interpretation 
methods, is a more powerful tool supporting the inclusion of contributors to a DNA 
sample and the exclusion of non-contributors.  Despite the effectual incorporation 
of higher level interpretation features, though, probabilistic software programs are 
not Expert Systems as defined under the National DNA Index System (NDIS) 
Procedures.  The DNA typing data and probabilistic genotyping results require 
human interpretation and review in accordance with the Quality Assurance 
Standards for Forensic DNA Testing Laboratories. 

(ECF No. 52-4 at PageID.1831-1832; footnotes omitted).4 

 
4 See Tamyra R. Moretti, Rebecca S. Just, Susannah C. Kehl, Leah E. Willis, John S. Buckleton, 
Jo-Anne Bright, Duncan A. Taylor, Anthony J. Onorato, Internal validation of STRmix™ for the 
interpretation of single source and mixed DNA profiles (accepted manuscript, 3/4/17), Forensic 
Science International: Genetics. 

Case 1:17-cr-00130-JTN   ECF No. 161 filed 10/16/19   PageID.4233   Page 11 of 48



12 
 

In order to analyze complex mixtures of DNA, with three or more contributors, software 

is necessary, since it performs hundreds of thousands of calculations, which could not conceivably 

be performed by hand. 

C.  STRmix™ Software 

STRmix™ is one of the leading probabilistic genotyping software programs in use in the 

United States.  The software uses the electropherogram results, along with inputs from the lab 

analyst, to generate a statistical estimate in the form of a likelihood ratio (LR) to communicate the 

laboratory’s assessment of how strongly forensic evidence can be tied to a suspect (see ECF No. 

41 at PageID.751, citing MSP STRMix Validation Summary, ECF No. 41-14 at PageID.1018 and 

ECF No. 41-15, Article, National Institute of Standards and Technology, “NIST Experts Urge 

Caution in Use of Courtroom Evidence Presentation Method,” October 12, 2017).   

“The LR considers the probability of obtaining the evidence profile(s) given two competing 

propositions, usually aligned with the prosecution case and defence case.”  Jo-Anne Bright, 

Duncan Taylor, Catherine McGovern, Stuart Cooper, Laura Russell, Damien Abarno, John 

Buckleton, Developmental validation of STRmix™, expert software for the interpretation of 

forensic DNA profiles, Forensic Science International: Genetics 23 (2016) 226-239 (FSI 23), ECF 

No. 41-16 at PageID.1068).  In essence, an LR represents the likelihood of whether a particular 

person’s DNA is present in a mixture, as compared to a random person’s DNA, based on standard 

population reference databases (ECF No. 41 at PageID.752).  In short: 

STRmix™ is software that employs a continuous model for DNA profile 
interpretation and genotype determination based on a Markov Chain Monte Carlo 
(MCMC) sampling method.  Using weights assigned to the resultant genotypes or 
genotype sets, STRmix™ calculates LRs, which are the probability of the DNA 
evidence under two opposing hypotheses referred to as H1 and H2.  The terms H1 
and H2 are used in lieu of “Prosecution hypothesis” (Hp) and “Defense hypothesis” 
(Hd), respectively, given that they are assigned by the scientist, usually without 
consultation with legal representatives. 
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A LR greater than 1 provides support for a specified person of interest [POI] as a 
contributor to the DNA evidence (H1), whereas an LR less than 1 provides support 
that the person of interest is not a contributor (H2).  An LR of 1 provides no greater 
support for either proposition.  …  

(ECF No. 52-4 at PageID.1832).  However, due to the methodologies used in STRMix, “[t]he 

results of no two analyses will be completely the same” (FSI 23, ECF No. 41-16 at PageID.1075). 

STRmix™ is a proprietary software, created by the Institute of Environmental Science and 

Research (ESR), located in New Zealand.  It is offered for commercial sale in the United States.  

The software was co-developed by Dr. Buckleton, who testified at the Daubert hearing.  The 

genesis of probabilistic genotyping dates back to a mathematical solution Dr. Buckleton developed 

in 1999, making him the father of probabilistic genotyping (5/23/19 Hrg. Tr., ECF No. 77 at 

PageID.2522-2523).  According to Dr. Buckleton, STRmix software was begun in May 2011, 

although likelihood ratios have been used in forensic science since the 1940s, even back to the 

1910s (id. at PageID.2513-2514).  Dr. Buckleton stated that the mathematics and the majority of 

modern probabilistic genotyping software either comes directly from him or dates back to work 

he has done (id. at PageID.2523).   

According to Dr. Buckleton, although newer versions of STRmix have been continuously 

released, the engine of STRmix was in place very early, the core Metropolis-Hastings algorithm 

and the Monte Carlo Markov Chain, and has changed very little during that time (ECF No. 77 at 

PageID.2529).  The Monte Carlo and Markov Chain processes were synergized in the ‘50s to ‘70s 

to become Monte Carlo Markov Chain (also called the Markov Chain Monte Carlo) (id. at 

PageID.2529-2530).  It has become a dominant and mainstream methodology for solving this type 

of complex problem from the ‘70s onwards, and is applied throughout many fields such as physics, 

engineering, geoscience, medicine, and a great many others (id. at PageID.2530). 
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As described by Dr. Buckleton, probabilistic genotyping works roughly like a game of hot 

and cold, where as children, you may have taken a step and your parents said whether you were 

hotter or colder, and using that feedback you would try and find your way to whatever your goal 

was.  And a Markov Chain is quite similar to this (id.).  This process is used to tease apart the 

mixed DNA data of two or more contributors and essentially make a list of plausible single source 

genotypes that may have contributed to that mixture (id.). 

STRmix is in two completely separate parts:  the first part does what is described above, 

which is termed “deconvoluting” a mixture; the second part does the relatively trivial action of 

assembling the likelihood ratio (id.).  The inputs into STRmix are a set of data that derives directly 

from the analysis of the electropherogram, often with GeneMaker or GeneMarker, which are two 

commercial softwares for processing e-grams (id. at PageID.2530-2531).  The data for STRmix 

consists of the set of allele names and peak heights (id. at PageID.2531).   

Using the quantitative information from the electropherogram, STRmix™ “calculate[s] the 

probability of the profile given all possible genotype combinations” (FSI 23, ECF No. 41-16 at 

PageID.1069).  The program “assigns a relative weight to the probability of the [electropherogram] 

given each possible genotype combination at a locus,” and the weights across all combinations at 

that locus are normalized so that they sum to one (id.).   

As Defendant points out, a number of factors entered into the STRMix program are under 

the control of the operator/analyst or the individual laboratory, and thus are variable, and affect 

errors (ECF No. 41 at PageID.752; FSI 23, ECF No. 41-16 at PageID.1073).  For instance, 

although “[t]he true number of contributors to a profile is always unknown” (id. at PageID.1075), 

the individual analyst determines the number of contributors to a DNA profile for purposes of the 
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STRmix™ analysis5 (MSP PMBIO § 2.11.8, ECF No. 41-12 at PageID.989-990; MSP STRMix 

Validation Summary, ECF No. 41-14 at PageID.1018).  MSP policies characterize the 

determination of the number of contributors as an estimate, based on “[t]he overall quality of the 

electropherogram, the locus with the greatest number of interpretable alleles (> 250 RFUs), the 

peak height of alleles within a locus and the presence of possible alleles below the Analytical 

Threshold …” (MSP PMBIO § 2.10.9.2, ECF No. 41-12 at PageID.970).  The manual cautions 

that “[s]tudies indicate it is difficult to determine with certainty the actual number of donors to any 

given mixture, especially as the number of donors increases” (id.). 

STRMix also relies upon terms set by the individual laboratory, such as analytical 

thresholds, stutter ratios, drop-in rates, and saturation levels6 (Def. Br., ECF No. 41 at PageID.753, 

citing MSP PMBIO, § 2.11.8, ECF No. 41-12 at PageID.989; FSI 23, ECF No. 41-16 at 

PageID.1073; MSP STRMix Validation Summary, ECF No. 41-14 at PageID.1032).  Furthermore, 

the input amount of DNA “can have a dramatic impact on the quantity and quality of the STR 

results obtained,” and “the significance of the likelihood ratios are negatively impacted as the input 

DNA amount decreases and the extent of allelic and locus drop-out increases” (MSP STRMix 

Validation Summary, ECF No. 41-14 at PageID.1052-1053).  Accordingly, MSP policies provide 

that “[p]rofiles exhibiting significant levels of allelic and/or locus drop-out of one or more of the 

contributors may not be suitable for analysis using STRmix™” (MSP PMBIO 2.10.9, ECF No. 

41-12 at PageID.970; see also 2.11.7, ECF No. 41-12 at PageID.989).  Because STRMix requires 

 
5 The evidence in this case is focused on STRmix™ version 2.3.07; subsequent versions may have 
advanced technology that alters certain features. 
6 The analytical threshold is a limit selected by the laboratory to distinguish “baseline or noise” 
from a true allelic peak; stutter is a phenomenon that is caused by miscopying in the PCR process; 
“Drop-in is a non-reproducible, unexplained peak within a profile” (Def. Br., ECF No. 41 at 
PageID. 753 nn.8-10, citing MSP STRMix Validation Summary, ECF No. 41-14 at PageID.1019, 
1025).  
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use of a numeric value for the allele, if an allele cannot be accurately assigned, then MSP policies 

instruct that “the entire locus shall be removed from the STRmix™ table and analysis” (MSP 

PMBIO 2.11.8, ECF No. 41-12 at PageID.989).  However, if an allele is removed, the MSP manual 

requires that a statement to that effect be included in the laboratory report (id. at PageID.995).  

D.  Guidelines, Standards and Government Review 

The defense has raised, as a key argument, STRmix™ developers’ alleged failure to adhere 

to existing general standards for software development as a basis for exclusion of the DNA 

evidence under Daubert.  To date, there are no standards in the United States for the development 

or use of probabilistic genotyping software in forensic DNA analysis.  Guidelines have been issued 

for the validation of probabilistic genotyping software by the Scientific Working Group on DNA 

Analysis Methods (“SWGDAM”);7 however, they are merely guidelines.  There are no current 

standards that a lab can be audited against in the forensic community, either in the United States 

or internationally (ECF No. 152 at PageID.4101).  Consequently, a significant amount of testimony 

and evidence addressed, in a round-about fashion, the applicability of existing software standards 

and protocols, and related critical review of STRmix™. 

Nathan Adams testified that there are specific industry standards and practices used in the 

field of software development and testing for validation of software programs, set by a number of 

standards-setting bodies (ECF No. 78 at PageID.2868).  The Institute of Electrical and Electronic 

Engineers (IEEE) is known for developing many standards specific to the development, 

maintenance, testing, and inspection of software (id.).  Many of these standards have been adopted 

by international organizations like the ISO organization, which is the international standard setting 

 
7 SWGDAM, Guidelines for the Validation of Probabilistic Genotyping Systems (June 15, 2015), 
https://docs.wixstatic.com/ugd/4344b0_22776006b67c4a32a5ffc04fe3b56515.pdf (last visited 
10/14/19). 
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body, and have also been adopted by countries formally at a federal level or at a federal 

departmental level (id.).  At the request of the defense, Adams conducted a review of STRmix™ 

version 2.3.07 used in this case, including the source code, and provided a report addressing 

whether the development of STRmix™ has been demonstrated to be in accordance with software 

engineering standards and principles (ECF No. 78 at PageID.2892-2895).  It was Adams’ opinion 

that given departures from basic software engineering practices, STRmix™ version 2.3.07 should 

not be considered as verified and validated against objective criteria (id. at PageID.2916; 5/24/18 

Hrg., Def. Ex. D)  

Dr. Buckleton acknowledged that “IEEE is the most commonly used standard setting body 

in computer science” (ECF No. 77 at PageID.2564).  However, it is not without its faults (id.).  For 

instance, adherence to IEEE actually caused a bug in Excel (id.).  Compliance with IEEE standards 

is not mandatory, and has not been suggested by any guidance bodies for probabilistic genotyping 

(id. at PageID.2565).  The International Society of Forensic Geneticists (ISFG) does make some 

suggestions for including core computer science principles, and the Forensic Science Regulator 

suggests that probabilistic genotyping should be developed within a quality system; Dr. 

Buckleton’s view is that STRmix™ was developed within that quality system (id.).   

While no formal standards exist governing probabilistic genotyping software, the need for 

guidance and uniformity has been recognized in governmental review.  The defense emphasizes a 

2016 Report of the President’s Council of Advisors on Science and Technology (PCAST), which 

addressed modern forensic DNA analysis (see ECF No. 41 at PageID.760-761).  PCAST was 

tasked with determining whether additional steps should be taken, “beyond those already taken by 

the Administration in the aftermath of a highly critical 2009 National Research Council report on 

the state of the forensic sciences, that could help ensure the validity of forensic evidence used in 
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the Nation’s legal system” (id., footnote omitted).  The PCAST Report offers recommendations to 

NIST, the White House, the FBI, the Attorney General, and the judiciary on “actions that could be 

taken to strengthen forensic science and promote its rigorous use in the courtroom” (id. at 

PageID.761). 

The 2016 PCAST Report acknowledged that “[t]he vast majority of DNA analysis 

currently involves samples from a single individual or from a simple mixture of two individuals 

(such as from a rape kit).  DNA analysis in such cases is an objective method in which the 

laboratory protocols are precisely defined and the interpretation involves little or no human 

judgment.”  (Id.; PCAST Report, ECF No. 41-17 at PageID.1102, 1165-1166).  However, “[a]s 

DNA testing kits have become more sensitive, there has been growing interest in ‘touch DNA’—

for example, tiny quantities of DNA left by multiple individuals on the steering wheel of a car” 

(ECF No. 41-17 at PageID.1170).  The Report explained that “the fundamental difference” 

between analysis of complex-mixture samples (defined as mixtures with two or more contributors), 

versus single-source and simple mixtures, “lies not in the laboratory processing, but in the 

interpretation of the resulting DNA profile” (id. at PageID.1102, 1170). 

The Report states: 

Interpreting a mixed profile is different for multiple reasons: each individual may 
contribute two, one or zero alleles at each locus; the alleles may overlap with one 
another; the peak heights may differ considerably, owing to differences in the 
amount and state of preservation of the DNA from each source; and the “stutter 
peaks” that surround alleles (common artifacts of the DNA amplification process) 
can obscure alleles that are present or suggest alleles that are not present.  It is often 
impossible to tell with certainty which alleles are present in the mixture or how 
many separate individuals contributed to the mixture, let alone accurately to infer 
the DNA profile of each individual. 

* * * 
Because many different DNA profiles may fit within some mixture profiles, the 
probability that a suspect “cannot be excluded” as a possible contributor to complex 
mixture may be much higher (in some cases, millions of times higher) than the 
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probabilities encountered for matches to single-source DNA profiles.  As a result, 
proper calculation of the statistical weight is critical for presenting accurate 
information in court. 

(id. at PageID.1170-1171; emphasis in original; footnotes omitted). 

The PCAST Report specifically addressed probabilistic genotyping computer programs, 

including STRMix (id. at PageID.1173-1174).  PCAST cautioned that while these programs 

“clearly represent a major improvement over purely subjective interpretation,” they still require 

careful scrutiny to determine “whether the methods are scientifically valid” and “whether the 

software correctly implements the methods” (id. at PageID.1174).  “This is particularly important 

because the programs employ different mathematical algorithms and can yield different results for 

the same mixture profile” (id. at PageID.1103, 1174; footnote omitted).   

Most importantly, the Council stated that “[t]he two most widely-used methods (STRMix 

and TrueAllele) appear to be reliable within a certain range based on available evidence and the 

inherent difficulty of the problem”:  “Specifically, these methods appear to be reliable for three-

person mixtures in which the minor contributor constitutes at least 20 percent of the intact DNA 

in the mixture and in which the DNA amount exceeds the minimum level required for the method”8 

(id. at PageID.1175; emphasis added; footnotes omitted).  The Council noted that “appropriate 

evaluation” of the proposed methods should include studies by multiple groups “not associated 

with the software developers that investigate the performance and define the limitations of 

programs by testing them on a wide range of mixtures with different properties” (id. at 

PageID.1174). 

After the PCAST Report was issued, on October 12, 2017, NIST, a non-regulatory agency 

of the U.S. Department of Commerce, released a study concluding that using the LR in courtrooms 

 
8 Here, Gissantaner was determined to be a minor contributor of only 7% of the DNA analyzed.   
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is not consistently supported by scientific reasoning (ECF No. 41 at PageID.763, citing NIST 

Article, “NIST Experts Urge Caution in Use of Courtroom Evidence Presentation Method,” ECF 

No. 41-15, and LUND, ET. AL, “Likelihood Ratio as Weight of Forensic Evidence: A Closer Look,” 

Journal of Research of National Institute of Standards and Technology, Vol. 122, Art. No. 27 

(2017) (“NIST Study”), ECF No. 41-15).  The authors of the study, NIST statisticians Steve Lund, 

who testified at the May 2018 Daubert hearing, and Hari Iyer, caution that the justification for 

using LR in courtrooms is flawed, arguing that “it risks allowing personal preference to creep into 

expert testimony and potentially distorts evidence for a jury” (NIST Article, ECF No. 41-15 at 

PageID.1064). 

In their study, Lund and Iyer explain that proponents of the LR approach appear to justify 

its use with Bayesian reasoning, “a paradigm often viewed as normative (i.e., the right way; what 

someone should use) for making decisions when uncertainty exists” (NIST Study, ECF No. 41-18 

at PageID.1258; emphasis in original).  Bayesian decision theory has long been used as a reasoning 

approach “by the scientific community to create logic-based statements of probability” (NIST 

Article, ECF No. 41-15 at PageID.1064).  “Bayesian reasoning is a structured way of evaluating 

and reevaluating a situation as new evidence comes up” (id.). 

Essentially, under Bayes’ rule, “individuals multiply their previous (or prior) odds by their 

respective likelihood ratios to obtain their updated (or posterior) odds, reflecting their revised 

degrees of belief regarding the claim in question” (NIST Study, ECF No. 41-18 at PageID.1258).  

Applying this approach “allows an expert to come up with a logic-based numerical LR that makes 

sense to the expert as an individual” (NIST Article, ECF No. 41-15 at PageID.1064-1065; 

emphasis added).  However, Lund and Iyer argue that Bayesian reasoning “breaks down in 

situations where information must be conveyed from one person to another such as in courtroom 
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testimony” (id. at PageID.1064).  They state that “[t]he trouble arises when other people—such as 

jurors—are instructed to incorporate the expert’s LR into their own decision-making,” because an 

expert’s judgment often involves complicated statistical techniques that can generate different 

LRs, depending on which expert is making the judgment (id. at PageID.1065).  Lund and Iyer 

observe that “[c]omputing an LR for anything but the simplest of problems will involve 

approximations” (NIST Study, ECF No. 41-18 at PageID.1264), explaining that: 

reporting a single LR value after an examination of available forensic evidence fails 
to correctly communicate to the [decision maker] the information actually 
contained in the data.  Personal choices strongly permeate every model. 

(id. at PageID.1271; emphasis added). 

In their summary, Lund and Iyer warn that “Bayesian decision theory neither mandates nor 

proves appropriate the acceptance of a subjective interpretation of another, regardless of training, 

expertise, or common practice” (NIST Study, ECF No. 41-18 at PageID.1279; footnote omitted).  

Furthermore, although validation can demonstrate that a particular interpretation may be 

reasonable, “this should not be misunderstood to mean the model is accurate or authoritatively 

appropriate” (id.; footnote omitted). 

While a decision maker “only needs to be personally satisfied regarding the suitability of 

using any given LR in Bayes’ formula, guiding the probabilistic interpretation of others [such as 

jurors] requires greater care” (id. at PageID.1264).  The authors recommend using an LR only in 

cases where a probability-based model is warranted, “such as the evaluation of high-quality 

samples of DNA from a single source” (NIST Article, ECF No. 41-15 at PageID.1064).  Lund and 

Iyer maintain that for a technique to be broadly applicable, it must be based on measurements that 

can be replicated (id. at PageID.1065).   

Case 1:17-cr-00130-JTN   ECF No. 161 filed 10/16/19   PageID.4243   Page 21 of 48



22 
 

III.  MSP DNA ANALYSIS IN THIS CASE 

The analysis in this case extends beyond the standard DNA analysis in order to decipher a 

low copy number/low-template (quantity) mixture of more than one contributor’s “touch” DNA 

using probabilistic genotyping software, STRmix™.  Although the MSP uses STRmix™ software 

to analyze complex DNA mixtures, not all the MSP analysts are trained in STRmix™ (id. at 

PageID.2704-2705).  That is, all analysts are trained in DNA analysis and mixture interpretation, 

but they are not trained in producing statistics on their mixtures (id. at PageID.2705).9  According 

to Amber Smith, who did the STRmix™ analysis here, at the time the evidence sample was 

submitted to the MSP lab, only two analysts in the Lansing unit were performing STRmix™ 

analysis (id. at PageID.2705).   

If the analyst “running” a case develops single-source samples, then the analyst will 

produce a report that has a random match statistic10 (id.).  However, if the statistic becomes too 

complex for mixture samples, then STRmix™ software must be used to produce a statistical report 

(id.).  If the analyst runs the sample and sees that it is a mixture (more than one contributor/donor), 

the analyst then forwards the sample to a qualified STRmix analyst to determine if the sample fits 

the guidelines for STRmix analysis (id.).  This occurred in this case.  The initial analyst who 

received the evidence sample, Katie Urka, developed her profiles and then forwarded them to the 

two STRmix™ trained analysts to evaluate for potential STRmix analysis (which still occurs until 

all MSP analysts are STRmix™ qualified) (id. at PageID.2705-2706).   

The MSP laboratory attempts amplification of STRs at 24 loci (ECF No. 52 at 

PageID.1742, citing ECF No. 41-12 at PageID.957).  Two steps of the DNA process are first, PCR, 

 
9 The way the MSP laboratory works is that analysts perform their own lab work on their own 
cases and then generate reports.   
10 Random match probability is a very common statistical method used for a single source DNA 
profile (ECF No. 77 at PageID.2658). 
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and then second, capillary electrophoresis (ECF No. 77 at PageID.2660).  PCR is the multiplication 

of the DNA that is present so it can be viewed (id.).  Capillary electrophoresis is the sorting of the 

different fragments of DNA (id.).  Jeffrey Nye summarized the process: 

during the amplification process each DNA fragment is tagged with a fluorescent 
label, and then as they are sorted in the capillary, they pass a detector, a camera, 
from which they could detect the fluorescence of each fragment as it goes by, then 
that detection is represented visually with an electropherogram or an e-gram …. 

(Id.).  The MSP lab uses GeneMapper software to generate the electropherograms; then STRmix 

is the statistical tool used to generate the statistics (id. at PageID.2707).   

The actual DNA analysis process in this case involved two forensic scientists and two 

separate DNA analyses and reports at the MSP lab.  Urka, the initial analyst, did her lab work, and 

generated the electropherograms from the evidence sample (ECF No. 41-13).  Urka issued a report, 

but she could not issue the statistic on the report because the sample needed a mixture statistic 

(ECF No. 77 at PageID.2706).  Urka’s report merely stated that the DNA results obtained “indicate 

it is a mixture of multiple contributors.  Further analysis of this DNA profile will be the subject of 

a subsequent report” (id.; ECF No. 41-8 at PageID.826).   

Following Urka’s generation of the electropherograms, Smith utilized those same 

electropherograms to proceed with her STRmix™ analysis to help determine the number of 

contributors.  However, the analysis under STRmix™ is subject to different MSP protocol.  

Because of the different protocols, if Smith did not generate the data, she could only assess how 

the data is once she received it (ECF No.77 at PageID.2713).   

As part of the STRmix™ protocol, Smith is required to document her number of 

contributors as well as how she arrived at that number (id. at PageID.2713-2714).  Smith explained 

that the electropherograms generated by Urka have the GeneMapper software stutter filters turned 

on, based on certain levels set for the lab to filter stutter, which is an artifact generated during the 
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DNA analytical process (id. at PageID.2707).  However, given that different protocols governed 

Smith’s analysis as opposed to Urka’s, Smith had to analyze and insert the electropherogram into 

STRmix with stutter filters off—meaning that all of the artifacts are present on the 

electropherograms—so that STRmix can analyze the sample and determine the probability that 

this peak is a true artifact or if it could possibly be a potential type (id. at PageID.2707-2708).   

Smith issued the final DNA report in this case.  Her report first states how she interpreted 

the sample, which says that by looking at the evidence, she ran the sample assuming there were 

three individuals (id. at PageID. 2716).  Based on MSP reporting formats, she must also state her 

hypotheses, which is generally the person of interest and two unrelated, unknown contributors, or 

did this sample generate from three unrelated, unknown contributors, not the person of interest 

(id.).   

The MSP analysis provided to the defense indicated that the DNA contained in the swab 

of the firearm consisted of three contributors (ECF No. 41 at PageID.750, citing MSP Report 2, 

ECF No. 41-8).  The majority of the DNA was female (id., citing MSP Worksheet, ECF No. 41-

5).  The analysis focused on 23 loci, 17 of which contained alleles that matched those of 

Gissantaner’s sample (id., citing MSP EPG, May 22, 2016 (DNA extract from swabs of gun), ECF 

No. 41-13).  No information was provided with respect to the identity of the other contributors of 

the DNA on the weapon (ECF No. 41 at PageID.750). 

Smith’s report concluded: 

Based on the DNA typing results obtained, it is at least 49 Million times more likely 
if the observed profile from the swabs of the textured areas of GUN-001 originated 
from Daniel Gissantaner and two unrelated, unknown contributors than if the data 
originated from three unrelated, unknown individuals. 

(MSP Report 3, ECF No. 41-10 at PageID.919).  The report also stated a verbal equivalent of this 

conclusion in lay terms, which corresponded with the 10,000 and greater part of the MSP table for 

Case 1:17-cr-00130-JTN   ECF No. 161 filed 10/16/19   PageID.4246   Page 24 of 48



25 
 

a verbal equivalent, which was “very strong support” that Daniel Gissantaner is a contributor to 

the DNA profile developed from the swabs of the textured area of GUN-00111 (id. at PageID.920; 

ECF No. 77 at PageID.2717). 

It is these conclusions that the Government seeks to admit as evidence, the defense seeks 

to exclude, and the Court must examine under Daubert. 

IV.  DAUBERT STANDARD 

The Federal Rules of Evidence require a trial court judge to ensure that scientific testimony 

or evidence is both reliable and relevant before it may be admitted.  Daubert v. Merrell Dow 

Pharms., Inc., 509 U.S. 579, 589 (1993).  The court’s two-prong obligation derives specifically 

from Federal Rule of Evidence 702, “which clearly contemplates some degree of regulation of the 

subjects and theories about which an expert may testify.”  Id.   

Rule 702. Testimony by Expert Witnesses 

A witness who is qualified as an expert by knowledge, skill, experience, training, 
or education may testify in the form of an opinion or otherwise if: 

(a) the expert’s scientific, technical, or other specialized knowledge will help the trier 
of fact to understand the evidence or to determine a fact in issue; 
 
(b) the testimony is based on sufficient facts or data; 
 
(c) the testimony is the product of reliable principles and methods; and 
 
(d) the expert has reliably applied the principles and methods to the facts of the case. 
 

FED. R. EVID. 702. 

 
11 Nye explained that a likelihood ratio statistic is in a numerical form, and because the MSP has 
90 DNA scientists, who, along with other experts might review that material or testify to those 
findings, all of whom may interpret the number to mean something different, he helped develop a 
table of verbal equivalents to the LR numerical value to assist the jury and assist MSP scientists to 
normalize or standardize how they present the data and the significance, i.e., how strong or weak 
the evidence is, in testimony (ECF No. 77 at PageID.2687-2688). 
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Under Rule 702, the court has discretionary authority to determine reliability and 

relevancy, given the particular facts and circumstances.  Kumho Tire Co., Ltd. v. Carmichael, 526 

U.S. 137, 158 (1999).  This “gatekeeping” duty of the district court applies to all specialized 

knowledge, including, but not limited to technical and scientific knowledge.  Id. at 147-48; see 

also Daubert, 509 U.S. at 589.  The proponent must show by a preponderance of the evidence that 

scientific evidence is admissible.  Daubert, 509 U.S. at 592 n.10.   

In Daubert, the Court set forth four non-exclusive factors for a court to evaluate in 

determining the admissibility of scientific or expert testimony: 

(1) whether the theory or technique can be, and has been, tested; 
 
(2) whether the theory or technique has been subjected to peer review and 
publication; 
 
(3) the known or potential rate of error of the particular scientific technique or 
theory and the existence and maintenance of standards controlling the technique’s 
operation; and 
 
(4) whether the theory or technique has general acceptance in the relevant 
scientific community. 
 

Id. at 593-94.  However, no single factor alone is necessarily dispositive, and other factors may be 

relevant.  See id. at 593; see also Kumho Tire, supra, 526 U.S. at 149.  The inquiry envisioned by 

Rule 702 is a flexible one.  Daubert, 509 U.S. at 594.  “[S]ubmission to the scrutiny of the scientific 

community is a component of ‘good science,’ in part because it increases the likelihood that 

substantive flaws in methodology will be detected.”  Id. at 593. 

Finally, even relevant evidence must be excluded “if its probative value is substantially 

outweighed” by a danger of unfair prejudice, confusion of the issues, misleading of the jury, undue 

delay, wasting time, or the needless presentation of cumulative evidence.  FED. R. EVID. 403. 
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V.  ANALYSIS 

Defendant asserts that this case implicates important questions about the standards for the 

collection, analysis, and interpretation of DNA material—questions appropriately evaluated under 

Daubert.  He argues that the MSP DNA analysis, reporting a likelihood ratio generated by STRMix 

probabilistic genotyping software, is an unreliable statistical estimate because the program’s code 

relies upon information that is subjective and can vary to an impermissible degree depending on 

the individual analyst and laboratory.  Furthermore, the evidence does not meet accepted standards 

for use of this program.  Lastly, submission of these results to a jury would be unfairly prejudicial 

because the LR created by STRMix in this case is unreliable regarding the possibility that some of 

the DNA material found on the firearm belongs to Gissantaner, and not another individual.   

As noted, the Court conducted a Daubert hearing on May 23 and 24, 2018, which included 

expert and lay witnesses on both sides of the issue.  The Daubert hearing was continued over the 

course of more than a year to identify and appoint independent court experts and secure their 

opinions on the DNA analysis and use of probabilistic genotyping software in this case.  The Court 

heard an additional day of Daubert testimony from the court-appointed experts on July 8, 2019, 

followed by supplemental briefing from the parties.  The Court now undertakes its Daubert 

gatekeeping responsibility to examine the evidence and determine whether the DNA testimony 

and other evidence is both reliable and relevant, before it may be admitted as evidence of 

Defendant’s guilt. 

As noted, the Daubert hearing culminated in a day of testimony from two court-appointed 

experts following their written reports, which is where the Court begins its analysis.  Both court-

appointed experts are well-recognized in the field of forensic DNA analysis and for their study of 

probabilistic genotyping software analysis.   
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Michael Coble, PhD, is the Associate Director of the Center for Human Identification and 

Associate Professor in the Department of Microbiology, Immunology, and Genetics at the 

University of North Texas Health Science Center in Fort Worth Texas.  Prior to his work in 

academia, Coble was employed as a federal employee at NIST and as a federal contractor at the 

Armed Forces DNA Identification Laboratory.  Dr. Coble has extensive experience in all aspects 

of forensic DNA analysis, including analyses of low level samples, DNA mixture interpretation, 

population genetics, statistical interpretations, autosomal and Y-chromosomal STR markers, SNP 

markers, mitochondrial DNA, and probabilistic genotyping. 

Dan E. Krane, PhD, is a Professor of Biological Sciences at Wright State University in 

Dayton, Ohio, where he has been a faculty member since 1993.  His “research interests are 

primarily in the areas of molecular evolution and the way that gene frequencies change over the 

course of time in populations of organisms.”12  Dr. Krane is also involved with the use and 

development of computer-based tools to evaluate DNA evidence associated with criminal 

investigations.  He is President/CEO of Forensic Bioinformatics, a consulting company founded 

in 2002, which reviews DNA testing results from hundreds of court cases around the world each 

year.  The large amounts of data associated with those reviews lends itself to meta-analyses that 

allows development of tools and approaches that make forensic DNA profiling more reliable and 

objective.  

Each expert prepared a written report pursuant to the Court’s order of appointment (ECF 

Nos. 139, 140).  The experts’ reports addressed considerations specific to Daubert regarding 

STRmix software as well as the application of STRmix to the evidence in this case.  And the 

 
12 https://people.wright.edu/dan.krane (last visited 10/3/19); see also ECF No. 146-1 at 
PageID.3424). 
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experts had the benefit of reviewing the transcripts and all of the evidentiary exhibits from the 

initial two-day Daubert hearing, i.e., a bird’s eye review of the pertinent evidence from the 

perspective of the Government and the defense. 

It is patently clear from the experts’ written opinions and testimony that much divergence 

remains on the reliability of probabilistic genotyping software under the circumstances presented 

in this case—the likelihood ratio generated from the analysis of a complex mixture of low-template 

touch DNA consisting of at least three contributors in which the person of interest is determined 

to be a minor contributor of only 7%.   

With respect to the admission of the DNA analysis in this case, it is the Court’s gatekeeping 

responsibility to first determine if it is reliable scientific evidence or testimony, and it is the 

Government’s obligation to make that showing.  In its concluding arguments, the Government 

emphasizes that the Daubert standard is reliability, not infallibility; that Dr. Coble recommends 

admitting the evidence; and that most of the Daubert factors are not at issue.  Further, Dr. Coble 

and Dr. Krane agree that probabilistic genotyping is the new paradigm for DNA mixture analysis, 

and Daubert is not a high bar.  The Government asserts that the defense contrasts STRmix with 

perfection, but to the extent the defense challenges to STRmix are even proper under Daubert, 

they are merely fodder for cross-examination—not exclusion of the evidence. 

The court-appointed experts addressed each Daubert factor with regard to the STRmix 

DNA analysis in this case, both in their reports and in extensive direct and cross-examination.  The 

Court has considered the experts’ reports and testimony, and other supporting or opposing 

evidence on the Daubert factors.  While the Court agrees with the Government that the factors are 

not of equal concern given the Daubert evidence, the Court gives them each due consideration.  
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That consideration leads to but one conclusion:  the Government has failed to show sufficient 

support for admission of the evidence under Daubert. 

(1) Whether the theory or technique can be, and has been, tested 

The first question posed by the Court to the experts addressed testing:  whether the use of 

STRmix has been adequately tested and validated, independently of the testing by the developer.   

In response, Dr. Coble noted that any software program used in a forensic DNA laboratory 

must go through a rigorous validation study.  The developers of the software program first perform 

a “developmental validation” “to provide the community an introduction of the program” (Coble 

Report, ECF No. 139 at PageID.3349).  Often, this study is published in a peer-reviewed journal 

and provides the forensic community information on the software’s performance and features.  The 

adoption of a new software program by a forensic laboratory requires a separate validation study, 

called an “internal validation.”  “The software program is tested independently from the developer 

within the laboratory using data generated in the laboratory using their STR kit, analyzed on their 

capillary electrophoresis instrument, under their established laboratory conditions” (id. at 

PageID.3349-3350; emphasis in original).  Dr. Coble’s report states, “[t]here are 45 laboratories 

in the United States alone that have tested, validated and implemented STRmix for case work in 

the US as of 5/22/19” (id. at PageID.3350, citing Buckleton website, 

https://johnbuckleton.files.wordpress.com/2019/04/labs-live-1.pdf).  He concludes that he “would 

personally consider this as evidence that STRmix has been adequately tested and validated 

independently of the developers” (id.).   

In Dr. Krane’s view, two different kinds of internal testing/validation should be of interest 

to the Court:  (a) that performed by other laboratories using STRmix in their casework, and (b) 

that performed by the Michigan State Police laboratory prior to its use of STRmix in its casework 

(Krane Report, ECF No. 140 at PageID.3400).  Dr. Krane observed that more than 30 laboratories 
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worldwide had performed internal validation studies of STRmix prior to this Court’s May 2018 

Daubert hearing, many of which had published their findings in publications/presentations, some 

of which were independent of the developer.  However, he noted there was relatively little 

testimony about the MSP laboratory’s testing/validation of STRmix prior to its use in casework 

beginning in early 2016.  Upon review of the limited evidence, Dr. Krane concluded that the MSP 

Validation Summary for STRmix (Govt Ex. 10) did “not appear to have identified any limitations 

such as at what level alleles are dominated by background noise (at least in terms of quantity of 

template DNA or mixture ratio) for 2-, 3-, and 4-person low-level DNA mixtures” (ECF No. 140 

at PageID.3402).  While the testing identified in the MSP Validation Summary variously involved 

three- and four-person mixtures, Dr. Krane pointed to a number of shortcomings in the available 

report to establish validation under the circumstances presented in this case.  

Dr. Krane cited both Dr. Lund’s testimony in the May 2018 Daubert hearing and a 2016 

publication by Dr. Coble stressing the implications of validation sample limitations in the 

application of probabilistic software.  Dr. Coble’s 2016 publication explains: 

The goal of an internal validation study is to explore the limitations of the software 
and test the reliability, robustness, and reproducibility of the system.  Samples that 
mimic the types of cases encountered should be tested.  …  Determination of the 
limits of the software is important to establish the types of profiles that are suitable 
for handling by the laboratory. … Probabilistic software, especially for low-level 
DNA mixtures, may allow a laboratory to widen the scope of their casework in 
terms of the type of evidence handled.  However, there may also be a temptation to 
submit all complex mixtures to particularly versatile software.  Therefore, the 
community is reminded of a previous recommendation of the DNA Commission 
(2) that is still valid:  “Gill et al., Recommendation 8):  If the alleles of certain loci 
in the DNA profile are at a level that is dominated by background noise, then a 
biostatistical interpretation for these alleles should not be attempted.” 

(id., citing Govt Ex. 23).  Dr. Krane noted that Amber Smith, the MSP analyst who performed the 

STRmix analysis in this case, testified that the evidence sample here contained DNA from three 

contributors but was open to the possibility that it arose from four contributors.  She believed that 
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“around 3 microliters” of a 0.2344 nanogram (ng) per microliter solution was used for testing—

corresponding to approximately 0.7 ng of total DNA.  STRmix estimated that if the sample did 

arise from three contributors that the lowest level contributor (the one who might be the person of 

interest) was responsible for approximately 7% of the total amount of DNA—corresponding to 

just less than 50 picograms of DNA (ECF No. 140 at PageID.3401, n.1).   

Although the Government filed a letter and additional evidence from the MSP DNA 

technical leader (ECF No. 146-14) following the expert reports to address the testing shortcomings 

identified by Dr. Krane, it is the Court’s conclusion that the evidence on the record does not 

establish adequate testing and validation of the STRmix software under the conditions of the DNA 

evidence in this case—a complex mixture of low-copy number/low-template DNA, approximately 

0.7 nanograms, with at least three contributors and possibly four, where the person of interest is a 

minor contributor of 7% of the DNA analyzed, approximately 49 picograms—approximately 8-9 

human cells (see 7/8/19 Tr., ECF No. 152 at PageID.4183).   

Additional evidence filed by the Government indicates five adjudicated case mixtures 

analyzed in the MSP lab that set outer bounds encompassing the conditions in this case:  a 7% 

minor contributor with 49 picograms of DNA (id. at PageID.4140-4144; table, ECF No. 146-14 at 

PageID.3983).  However, this testing was not included in the MSP Validation Summary, which 

Dr. Krane found concerning, since it would be helpful to a review of the MSP Validation Summary 

and would have answered some reasonable and appropriate questions (ECF No. 152 at 

PageID.4164-4166).  In any event, Dr. Krane pointed to concerns that remain with validation and 

that, in the Court’s view, preclude a conclusion that the STRmix software used by the MSP in this 

case has been sufficiently tested and validated to rely on this likelihood ratio evidence in 

Defendant’s criminal prosecution.   
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Dr. Krane testified that some aspects of the table of adjudicated case mixtures required 

additional scrutiny.  He stated that it would be extremely important to know the likelihood ratios 

that were generated, particularly in the instances where the lowest level contributor contributes 

two or three picograms of DNA (ECF No. 152 at PageID.4144).  The mixture study information 

also did not indicate what the false-positive and the false-negative rates were, which would be 

especially helpful with respect to the very marginal samples (id.).  Dr. Krane stated that if STRmix 

was able to generate significant likelihood ratios for samples of only two or three picograms, that 

would be significantly at odds with the published literature about STRmix’s behavior for such low 

level samples (id. at PageID.4145, 4165-4166).  In any event, in adjudicated case mixture studies, 

the true nature of the sample is unknown, and the purpose is essentially to see if the results are 

generally consistent with the results obtained during the original investigation, before the tool was 

available (id. at PageID.4145). 

A second table of lab-created mixture study results (ECF No. 146-14 at PageID.3984) 

submitted by the Government to address validation questions raised in Dr. Krane’s report also left 

concerns.  In this instance, the experiments were controlled, and the contributors were known.  Dr. 

Krane indicated that it would be extremely helpful to see the actual test results, the 

electropherograms, but at the very least in the context of validation, it would be very important to 

see another column that gave the likelihood ratios that STRmix reported, and if possible, 

something about the false-positive and the false-negative rates associated with those types of 

samples (id. at PageID.4146).   

In response to Government counsel’s suggestion that it was safe to say that Dr. Krane 

always would like to see a little more data, no matter the experiment, Dr. Krane elaborated on the 

importance of not “glossing over” what is a fundamental concern about missing information in the 
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table:  “Because in the absence of that information, all we have to work with is a superficial 

suggestion in the validation summary that the likelihood ratios were significant” (ECF No. 152 at 

PageID.4146-4147).  He reiterated the basis for concern:  “the crux here is I want to know, and I 

think the Court needs to know what are the limits beyond which we should be suspect of STRmix 

results?” (id. at PageID.4147).  Ultimately, the analysts for the Michigan State Police need to know 

where it is that they should proceed with caution, and they get that kind of information from the 

validation study (id.).  In Dr. Krane’s view: 

[T]he validation summary and the validation study itself ultimately are there to 
provide guidance to analysts in the use of a new methodology, STRmix.  If this 
information is not within the validation summary it can’t make its way into the 
protocols, the interpretation guidelines for the laboratory, and it can’t provide 
guidance to analysts, and the analysts then are not getting guidance on what I would 
suggest is perhaps one of the most important questions that they will encounter, 
which is at what point they should not be relying upon STRmix to help them in 
their work. 

(id. at PageID.4165; emphasis added). 

Dr. Krane noted that there are essentially two categories of objectives for internal 

validation.  One is to demonstrate that a particular methodology or approach or tool generates 

results that are consistent with what the proponents of the tool or methodology suggest could be 

obtained—essentially to confirm that the developmental validation is consistent with what it is that 

the testing laboratory obtains in their own hands (ECF No. 152 at PageID.4167).   

The other category is that an internal validation study should establish limits that give 

guidance to analysts about how and when to use this methodology and, perhaps more importantly 

when not to use a methodology.  Dr. Krane testified that there is “very little guidance” in the MSP 

standard operating procedures for analysts regarding when and how to use STRmix (id.).  That is 

so despite published recommendations that advise using “extreme caution” with fully continuous 

software on low-template DNA samples (id. at PageID.4169; emphasis added).  
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In view of the open questions about the testing and validation of the MSP’s use of STRmix 

in circumstances equivalent to the low-template, low level complex DNA mixture in this case, this 

Daubert factor weighs strongly against a finding that the DNA evidence at issue is reliable. 

(2) Whether the theory or technique has been subjected to peer review and publication 

The testimony and evidence on this factor is equivocal, depending on the definitional 

context ascribed to “peer review.”  Dr. Coble states in his report (ECF No. 139) that as of June 1, 

2019, there are 53 articles in peer-reviewed journals that focus on STRmix theory and application, 

or relate to some aspect of STRmix (e.g., the use of Likelihood Ratios or software validation).  He 

observes that this is over four times as many publications of the closest competitor to STRmix 

(TureAllele).  While most of the articles written have the developers of STRmix (Drs. Bright, 

Taylor and Buckleton) as co-authors, Dr. Coble personally does not consider that an issue for three 

reasons.  First, most crime laboratories are unable to publish their internal validation studies in 

peer-reviewed journals since the results would no longer be considered “novel” once the first paper 

was published.  Second, many laboratories performing casework are generally too busy with the 

number of cases to analyze, having little time for the laboratory to conduct independent research 

for peer-reviewed publication.  Dr. Coble does point to a publication, “Bright et al. (2018) ‘Internal 

Validation of STRmix:  A multi-laboratory response to PCAST.’”  Forensic Science International: 

Genetics 34:11-24 (Govt Ex. 4), as an excellent example of independent peer-review, since the 

data is from 31 independent labs.   

Finally, Dr. Coble notes that many research laboratories will need to purchase and receive 

training in STRmix before they can produce independent peer-reviewed publications in the 

literature.  It is much easier for academic and research laboratories to use open-source and freely 

available tools in the forensic domain.  Thus, it may take some time before a stream of independent 
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researchers is publishing (although there are a couple of papers in the last year that are independent 

of the developers). 

Dr. Krane acknowledges in his report (ECF No. 140) that, as was noted at the May 2018 

hearing, Dr. Buckleton and his colleagues are prolific publishers of peer-reviewed papers.  

However, he states a fairly common criticism of STRmix, as well as its largest competitors, is that 

there have been virtually no publications by individuals who either are not directly affiliated with 

the development and sale of STRmix and/or who have not made a financial commitment to utilize 

STRmix.  He concludes, persuasively, that there is unquestionably a value associated with 

extensive independent peer review of any powerful analytical tool or approach.13  And it is unlikely 

that that value will be realized if courts or government procurement guidelines do not insist on 

truly independent review of both the performance and the coding/implementation of programs like 

STRmix.   

In his testimony, Dr. Coble acknowledged that it would help to have more peer-reviewed 

materials examining STRmix, particularly because it is still fairly early in this process (ECF No. 

152 at PageID.4016).  The first lab to start using STRmix was the U.S. Army crime lab in late 

2013 or maybe 2014.  He qualified his statements in his report concerning the more than 50 articles 

in peer-reviewed journals, noting that not all of those articles were specifically about STRmix 

itself, but may relate to aspects of STRmix, like how stutter is modeled, and how peak height 

variability is modeled (id. at PageID.4016-4017).   

The Court concludes that, at the very least, the testimony and evidence concerning the 

publication of peer review articles addressing complex mixtures is a mixed review.  While the peer 

 
13 The Court observes that this is particularly true where the use of the tool is likely to have serious 
consequences, such as here, where Defendant’s conviction would result in a minimum of 15 years 
of imprisonment. 
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review factor carries some weight in favor of the use of STRmix generally, in this Court’s view, 

the evidence adds nothing of significance to the reliability determination specific to this case, 

involving complex mixtures of low-template, low level DNA.  Further, the Court takes note of the 

studies and articles, such as the NIST Study by Lund and Iyer, which have determined that review 

of probabilistic genotyping software, independent of that of the developers, is critical for an 

assessment of its reliability with respect to use in the courts.   

(3) Known or potential rate of error of the particular scientific technique or theory and the 
existence and maintenance of standards controlling the technique’s operation 

Based on the May 2018 Daubert hearing and the evidence to date, the Court asked that the 

experts specifically address: (1) evidence of the rate of error in applying STRmix and the 

significance to the DNA testing in this case; (2) the maintenance of standards, certifications, and 

extent of validation of STRmix by the MSP laboratory; and (3) whether the MSP validation was 

reviewed by any external auditors and whether it is accepted protocol that self/internal validation 

of DNA analysis software by a laboratory is sufficient or whether scientific protocol requires 

external and independent review of the validation. 

In his report, Dr. Coble details circumstances in which STRmix could result in “false 

exclusions” and “false inclusions,” especially the former, in a very low level sample with a minor 

contributor representing a relatively “small” quantity of DNA (a “trace” contributor) in a mixture 

(ECF No. 139).  Dr. Coble also acknowledged this in his testimony:  “obviously, there is the 

potential for having false inclusions and false exclusions …” (ECF No. 152 at PageID.4101).  In 

his testimony, he explained that when you have someone who is not in the mixture that gives you 

a likelihood ratio of greater than one, that is considered to be a false-positive; alternatively, a false-

negative would be someone who is actually in the mixture but they give you a likelihood ratio that 

is less than one (id. at 4025). 
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However, Dr. Coble’s opinion is that these are not “errors” of the software:  “The software 

has modeled the contributors to the mixture and we have by chance created a reference that would 

closely match the person of interest” (ECF No. 139 at PageID.3351).  He noted that statistician 

Alan Turing, who worked on code-breaking during World War II, stated that the error of a 

likelihood ratio is “about one over the likelihood ratio that you would expect” (ECF No. 152 at 

PageID.4026-4027).  So, when he thinks about errors, it is about catching errors in running 

samples, not catching errors by looking at software code (id. at PageID.4027). 

Dr. Coble expressed his opinion that any “error” rate would be expected to be very low 

(ECF No. 139 at PageID.3351).  His reasoning for this latter opinion is that laboratories (including 

the MSP laboratory, based on the testimony of analyst Smith along with a review of their protocols) 

are not treating STRmix as a “black box” and are performing diagnostic interpretations after the 

analysis of the software, which add an additional level of scrutiny of the results and not just 

“copying and pasting the LR ratio into a report” (id.). 

Importantly, Dr. Coble states that at the moment, there are no standards for probabilistic 

genotyping software (id. at PageID.3352).  The American Academy of Forensic Sciences 

Standards Board (ASB) is a Standards Development Organization that is currently creating 

standards for the forensic community.  Dr. Coble was on the Organization of Scientific Area 

Committees (OSAC) task group that published a set of proposed standards for the validation of 

probabilistic genotyping software, which is currently working its way through the ASB process 

(id.).  The proposed standards are based on the SWGDAM Guidelines for the Validation of 

Probabilistic Genotyping Software.  And it is Dr. Coble’s opinion that laboratories following the 

SWGDAM guidelines during STRmix validation will have no issues meeting the standards and 

requirements of the ASB once they are published (id. at PageID.3353).  However, Dr. Coble 
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certainly thinks there is a need for more standards when it comes to mixture interpretation than 

what exists currently, which are in the process (ECF No. 152 at PageID.4102).  The FBI is updating 

the quality assurance standards and the OSAC has also submitted several standards (id.). 

Dr. Coble reviewed the MSP STRmix validation summary (Govt Ex. 10) and found that it 

followed the SWGDAM Guidelines for the Validation of Probabilistic Genotyping Software (Govt 

Ex. 19).  His report states that the results of the validation summary are consistent with other 

internal validations and publications of probabilistic genotyping software (ECF No. 139 at 

PageID.3353).   

In response to the Court’s more specific inquiry, Dr. Coble stated that he saw no 

information in the record of any external review of the MSP validation study by auditors.  

However, in the forensic DNA community, it is generally accepted that self/internal validation of 

DNA analysis software is sufficient for the laboratory to start using the software (id.).  In his 

testimony, he acknowledged the Government’s additional evidence that the MSP lab did have an 

external audit, which included a review of STRmix and there were no findings or nonconformances 

(ECF No. 152 at 4045-4046). 

With regard to the rate of error in applying STRmix and the significance to the DNA testing 

in this case, Dr. Krane noted testimony in the May 2018 Daubert hearing that the likelihood ratio 

reported for Defendant might be 49 million or as little as 5 million (ECF No. 140 at PageID.3403).  

He also noted reasonable concerns about the ease with which errors could be introduced through 

things such as Prosecutor’s Fallacy.14  He stated that these concerns could be mitigated by a careful 

 
14 As explained by Steven Lund, “prosecutor’s fallacy is a misunderstanding that when somebody 
speaks to the value of or the probability of the evidence under competing hypotheses or 
propositions, that they misinterpret it as the probabilistic characterization of the hypotheses 
themselves given the evidence.  So they’re being told the probability of A assuming B is correct 
but they interpret it as the probability of B assuming A is correct” (5/24/18 Hrg. Tr., ECF No. 78 
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explanation of the values in both the numerator and denominator of likelihood ratios.  He explained 

the underlying reasoning for this given STRmix software modeling, noting:  “Different models 

might yield different numerators and/or denominators and all models are just approximations” 

(ECF No. 140 at PageID.3403).  

Dr. Krane stated there was relatively little testimony about a false positive or false negative 

error rate per se for STRmix at the 2018 Daubert hearing.  But publications submitted by the 

Government suggest that fewer than 1 in 1000 known non-contributors to a sample would be 

associated with a likelihood ratio of 1000 or more.  “By extension, many millions of known non-

contributors might need to be evaluated before one was found to have a likelihood ratio greater 

than the one reported for the defendant in this case” (ECF No. 140 at PageID.3403).   

With regard to standards, certification, and validation, Dr. Krane referenced his earlier 

discussion concerning testing, and stated that “[t]he evidence sample in this case appears to fall 

outside of (below) the ranges of %-contribution and quantity-of-template-contributed for which 

the MSP Laboratory has validated STRmix” (id. at PageID.3403). 

As in Dr. Coble’s report, Dr. Krane found no affirmative indication in the record of an 

external audit of the MSP laboratory, but stated that one would be expected given protocols.  

Likewise, Dr. Krane stated it is common practice for U.S. testing laboratories to use new 

approaches/tools after an internal validation, and often in dozens or even hundreds of cases before 

an external and independent review of the validation (id. at PageID.3404). 

 
at PageID.2785).  Lund testified that in his interactions with other employees at NIST, other 
scientists, “or in the courses that we have taught, we found that this is a very common tendency.  
That people want to think you’re providing a characterization [] about the truth of the hypothesis 
as opposed to the plausibility of the evidence under the hypothesis, or the frequency of occurrence 
of the evidence under the hypothesis” (id. at PageID.2785-2786). 
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It is the Court’s view that the difference of expert opinion on this Daubert factor, both in 

the reports and testimony, does not support a finding of reliability under the circumstances in this 

case.  There are no controlling standards governing the application of STRmix™ generally, 

and more troublesome is that this case involves the outer limits of a complex mixture of low-

template, low level DNA, which has very limited comparable validation, if any, by the MSP 

lab.   

(4) Whether the theory or technique has general acceptance in the relevant scientific 
community 

It is Dr. Coble’s opinion that the relevant scientific community is the “forensic DNA 

community,” and given the 45 laboratory systems already online and using STRmix and another 

68 at some point in their validation of the software, some with multiple laboratories, his best 

estimate is that nearly 90 laboratories are using STRmix in casework (ECF No. 139 at 

PageID.3353).  Considering additional labs using other probabilistic genotyping software 

(TrueAllele and LabRetriever), probably 100 laboratories—or nearly one-half of the U.S.—are 

using a probabilistic genotyping system.  Moreover, a yearly meeting of STRmix users had about 

100 attendees.  In Dr. Coble’s opinion, this is sufficient to show general acceptance of STRmix in 

the forensic DNA community.  Dr. Coble additionally pointed to the large number of cases that 

have already presented STRmix results in the courts, and a non-exhaustive list of admissibility 

hearings in the U.S. involving STRmix.   

Dr. Krane, on the other hand, states that there is a range of opinion on the definition of the 

relevant scientific community.  On one extreme, it has been argued that only a very small number 

of individuals who have been intimately involved with the development of probabilistic 

genotyping should constitute the relevant scientific community.  He finds this a paradoxical 

suggestion because most, if not all, of those individuals require that an evaluator sign a non-
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disclosure agreement that would preclude any involvement in the development of probabilistic 

genotyping software (ECF No. 140 at PageID.3404).  Quoting a 2018 letter to the editor of the 

Journal of Forensic Sciences (Def. Ex. E), cosigned by Dr. Krane and Nathan Adams, his report 

states: 

software-based probabilistic genotyping approaches (like STRmix) “are 
necessarily rooted in collaboration between experts in the area of molecular 
biology, population genetics, statistics, forensic science, computer science, and 
software engineering.  While it is important to consider the perspective of all of 
these disciplines on the validation issue, we think that the perspective of software 
engineers [is] particularly important.  Decades of experience with software failures 
have led to established practices for what is commonly known as verification and 
validation (V&V) of software.  We urge that those practices be followed when 
evaluating PG systems.” 

(ECF No. 140 at PageID.3404).  As such, Dr. Krane’s opinion is that experts in all those disciplines 

(molecular biology, population genetics, statistics, forensic science, computer science, and 

software engineering) be considered part of the relevant scientific community that determines the 

general acceptance of a computer program like STRmix (id. at PageID.3404-3405).   

Despite his advocacy for a broader-based definition of the relevant scientific community 

with regard to probabilistic genotyping software, Dr. Krane states that he agrees with Dr. 

Buckleton’s testimony that, of all the probabilistic genotyping systems being used by crime 

laboratories in the U.S. for casework at this time, STRmix comes the closest to following the IEEE 

V&V standards that are embraced by software engineering professionals.  But, he states: 

no one is suggesting that STRmix has adhered to IEEE V&V standards.  It would 
be difficult to find a software engineer who maintained that a program whose output 
has such potential to lead to loss of liberty or life be deemed acceptable simply 
because alternatives were less rigorously developed.  While there are credible 
alternatives to IEEE’s V&V standards, adherence to software development/testing 
practices that are generally accepted [by] software-engineering professionals 
should not be considered a matter of stylistic preference.   

(id. at PageID.3405). 
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In his testimony, Dr. Coble expanded on his position that the forensic DNA community 

should determine general acceptance, stating that if the issue is developmental validation of the 

software, “it’s nice to include statisticians, coders, whatever …,” but internal validation of the 

software “is best conducted by the people who are going to be using the software” (ECF No. 152 

at PageID.4110). 

Given the testimony and evidence, it is the Court’s conclusion that STRmix™ does have 

some general acceptance in the scientific community, particularly with respect to simple mixture 

or “mainstream” higher quality and quantity DNA.  However, the application of probabilistic 

genotyping software, including STRmix™, to the interpretation of complex mixture low-template, 

low level DNA in the manner used in this case to present a likelihood ratio in a criminal 

prosecution, remains controversial.  This factor does not add weight for a finding that the 

STRmix™ DNA analysis is reliable. 

Additional considerations: 

At the Court’s request, in light of their responses/opinions addressing the Daubert factors, 

as a concluding matter in their reports, the experts each specifically addressed the implications for 

the use of STRmix probabilistic genotyping software in this case.  Their opinions reflect their 

divergent perspectives concerning the performance and outer parameters of STRmix in analyzing 

the complex DNA mixture from the gun swab in this case. 

Dr. Coble: 

I have reviewed the electropherograms, the STRmix outputs, the MSP report and 
the testimony from Ms. Amber Smith with regard to this case.  Given my responses 
and opinions from points 1-4 above, I believe that STRmix was properly applied in 
this case. I agree with Ms. Smith’s analysis that this is a 3-person mixture.  I concur 
with her conclusion to omit the D8S1179 locus due to oversaturation.  The 
diagnostics of the STRmix report are intuitive and there is nothing here that would 
give me pause to [accept] the conclusions of the MSP laboratory.  Given the fact 
that the MSP is reporting the HPD LR, this is a conservative LR that is more 
favorable to the POI in this case that just reporting the “point” LR which is one 

Case 1:17-cr-00130-JTN   ECF No. 161 filed 10/16/19   PageID.4265   Page 43 of 48



44 
 

order of magnitude larger.  It is my opinion that STRmix was properly applied in 
this case and the results are valid and reliable. 

(ECF No. 139 at PageID.3354). 

Dr. Krane: 

In section 3.b. of this report, I say “The evidence sample in this case seems to fall 
outside of (below) the ranges of %-contribution and quantity-of-template-
contributed for which the MSP Laboratory has validated STRmix.”  From the 
materials that have been provided for me to review it appears that the evidence 
sample (LS15-377, a gun swab) is a mixture of DNA from at least three individuals 
where the individual who contributed the least material is responsible for only 7% 
of the total DNA that was used for testing (approximately 49 pg).  These values are 
well below the levels at which the 2016 PCAST report felt that some probabilistic 
genotyping systems had been foundationally validated. 49 pg corresponds to about 
what would be obtained from eight or nine human cells and is much less than what 
the test kit used by the MSP Laboratory recommends for optimum results.  It would 
be inappropriate to assume that an approach or tool worked reliably outside of the 
range of values upon which it had been tested.   

(ECF No. 140 at PageID.3405). 

This divergence in the expert opinions on the STRmix DNA analysis in this case is 

underscored by the conflicting testimony and other evidence, and cannot support a conclusion of 

reliability under Daubert.  In its Guidelines for Validation of Probabilistic Genotyping Systems, 

SWGDAM observed that an element of human interpretation is inherent in forensic DNA typing: 

Human interpretation and review is required for the interpretation of forensic DNA 
typing results in accordance with the FBI Director’s Quality Assurance Standards 
for Forensic DNA Testing Laboratories.  Probabilistic genotyping is a tool to assist 
the DNA analyst in the interpretation of forensic DNA typing results.  Probabilistic 
genotyping is not intended to replace the human evaluation of the forensic DNA 
typing results or the human review of the output prior to reporting.[15] 

The open questions concerning STRmix™ validation and interpretation with regard to evidence in 

this case only further confirm the reliability determination reached.   

 
15 SWGDAM, Guidelines for the Validation of Probabilistic Genotyping Systems (June 15, 2015), 
https://docs.wixstatic.com/ugd/4344b0_22776006b67c4a32a5ffc04fe3b56515.pdf (last visited 
10/14/19) (footnote omitted). 
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The concluding lesson from the extensive testimony and complex documentary evidence 

presented in this case is that the specific care required for low-template, low level DNA testing 

has largely faded into the background as the shortcomings of the technology and need for stringent 

controls on its use have been glossed over in the rush to embrace the technological advancements.  

With low-copy number typing, problems that can arise at every step of the sampling and testing 

process are amplified.  As a result, a low-copy number typing profile is apt to contain greater 

instances of drop-in and drop-out, extreme peak imbalances and significant stutter imbalances.  

The high sensitivity testing that occurs with probabilistic genotyping software such as STRmix, 

should be undertaken with extreme care.   

VI.  CONCLUSION 

Both court-appointed experts in this case are clearly eminently qualified to speak to the 

complex and difficult issues facing the Court in evaluating the MSP STRmix DNA analysis.  Their 

insights and considerations have been invaluable to the Court in deciphering not only the highly 

technical scientific evidence and concepts presented in this case, but also the more abstract 

ramifications of probabilistic genotyping software as the next technological horizon in forensic 

DNA analysis.  The Court has heard testimony from some of the world’s foremost experts on the 

topics presented, including Dr. Buckleton, the father of probabilistic genotyping and co-developer 

of STRmix from New Zealand.  Both Government counsel and defense counsel have 

commendably assumed the burden of educating the bench while ably presenting their cases and 

advocating their positions. 

Based on the entire record, the Court determines that the STRmix DNA report at issue does 

not meet the Daubert reliability standard for admissibility as evidence.  This decision is not an 

indictment of probabilistic genotyping, and certainly not of STRmix software in particular.  The 
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Court does not question the usefulness of probabilistic genotyping software as a sophisticated tool 

in forensic DNA analysis.  Rather, this decision is a conclusion based on the testimony and other 

voluminous evidence, presented over a year-and-a-half of hearings, briefing and examination by 

counsel, experts and the Court.  

Probabilistic genotyping software is a burgeoning technology with respect to its use in 

forensic DNA laboratories, and more specifically, in analyzing low-copy number/low template 

complex mixtures of touch DNA.  Forensic DNA analysis has been in use since the late 1980s.  

STRmix software had been in use a mere two years before its application to this case.  And it had 

been in use by the MSP merely three months at the time of the DNA report and the conclusions 

reached by the MSP analysts—in simple terms, that the 7% contributor was 49 million times more 

likely to be Defendant than some unknown contributor.16  At that time, and even currently, there 

are no standards in place governing the development of PGS and its use in forensic DNA analysis.  

Nathan Adams testified that the motivation for further looking into software behaviors of 

the now-outdated 2.3.07 version of STRmix at issue here, effectively concludes with this case.  

But software development must adhere to accepted scientific guidelines for proper and adequate 

critique and analysis by those charged with this responsibility, and most especially, the courts, 

with their limited expertise and resources but the monumental responsibility of achieving justice 

for all concerned. 

 
16 Dr. Buckleton testified that STRmix first became commercially available in the United States in 
January 2014 (ECF No. 77 at PageID.2526).  The SWGDAM Guidelines for Validating 
Probabilistic Genotyping Systems were first published in June 2015 (id. at PageID.2644-2645).  
Thus, ESR completed the developmental validation or engaged in a significant amount of it and 
sold the product in the United States but in the absence of formal standards under SWGDAM (id. 
at PageID.2620).  The DNA in this case was received by the MSP lab January 27, 2016 (ECF No. 
41-7).  The MSP lab first started using STRmix February 22, 2016 (id. at PageID.2554, 2667, 
2670).  The STRmix analysis was run on June 2, 2016, and the MSP Report 3 was completed June 
10, 2016 (ECF Nos. 41-9, 41-10). 
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The Court has no doubt that this evolving technology will advance the forefront of crime 

investigation and other forensic analysis in the United States and around the world.  But such 

advancements are accompanied with unique concerns when life, liberty and justice are at stake.  

As Government counsel stated in previewing the Daubert hearing testimony:  “STRmix is a big 

step forward in that it imposes uniformity on how probabilistic genotyping is done, but [] 

inevitably it is a human exercise and so there is, there are human judgment calls that go into 

operating the software” (5/23/18 Hrg. Tr., ECF No. 77 at PageID.2505).  While some or perhaps 

many aspects of DNA analysis have been proven reliable at this juncture of technology evolution, 

other aspects are merely on the cutting edge in laboratory applications and are much less tested.   

The DNA evidence sought to be admitted in this case—in essence, that it is 49 million 

times more likely if Daniel Gissantaner is a contributor to the DNA on the gun than if he is not—

is not really evidence at all.  It is a combination of forensic DNA techniques, mathematical theory, 

statistical methods (including Monte Carlo-Markov Chain modeling, as in the Monte Carlo 

gambling venue), decisional theory, computer algorithms, interpretation, and subjective opinions 

that cannot in the circumstances of this case be said to be a reliable sum of its parts.  Our system 

of justice requires more.   

It is the Court’s hope that this decision brings to light the shortcomings or, at the very least, 

points of inquiry necessary in evaluating this advancing technology as a tool in forensic DNA 

analysis.  There must be a dialogue among key players in the general interest of the development 

and refinement of the technology, the software and its application by the individuals charged with 

its use in the field, rather than post-hoc testing of its reliability in the context of a criminal 

prosecution where the ultimate question is the freedom and guilt or innocence of the person of 

interest.   
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Here, because the sum of the parts simply does not add up to a reliable whole, the DNA 

analysis/likelihood ratio resulting from the use of the STRmix probabilistic genotyping software 

must be excluded.  Defendant’s motion to exclude evidence is granted.  An Order will enter 

consistent with this Opinion. 

 

Dated: October 16, 2019       /s/ Janet T. Neff      
 JANET T. NEFF 
 United States District Judge 
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

ALFONZO WILLIAMS, 

Defendant. 

Case No.  3:13-cr-00764-WHO-1   

ORDER GRANTING ELMORE’S 
MOTION TO EXCLUDE OPINION ON 
DNA EVIDENCE 

Re: Dkt. No. 2008 

INTRODUCTION 

Starting May 6, 2019, defendant Reginald Elmore will stand trial for the August 14, 2008 

double murder of Isiah Turner and Andre Helton, among other crimes.  This motion concerns 

expert testimony about the DNA sample collected from the right rear door handle of the rental car 

in which the two men were shot.  Elmore moves to exclude testimony by Phillip Hopper from the 

Serological Research Institute (“SERI”), who used a probabilistic genotyping program called 

Bullet to inform his conclusion that there is “very strong support” for the proposition that Elmore 

contributed DNA to the sample.  Elmore’s challenge does not require me to decide whether 

probabilistic genotyping in general or Bullet in particular are reliable and accepted methods of 

DNA analysis.  Instead, the question before me is whether Bullet was validated to analyze the 

mixture at issue here.  Because Bullet was only validated to analyze complex mixtures of up to 

four contributors, and because Hopper did not reliably conclude that only four people contributed 

DNA to this mixture, this evidence is not reliable.  Accordingly, the motion is GRANTED.   
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BACKGROUND 

I. RELEVANT PROCEDURAL BACKGROUND  

The grand jury returned an indictment against Elmore on January 9, 2014.  Second 

Superseding Indictment [Dkt. No. 31].  Elmore was originally set for trial with the first group of 

defendants beginning in November 2017, but I granted his motion to sever on October 16, 2017.  

Minute Entry [Dkt. No. 1409].  The trial for the second group of defendants was scheduled to 

begin on July 16, 2018, but I had to continue it because of an interlocutory appeal that remained 

pending in the Ninth Circuit.1  Order Re: Trial on July 16, 2018 [Dkt. No. 1807].   

In 2011, the government asked SERI to test swabs from thirteen areas of the rental car 

where Turner and Helton were murdered.  SERI executive director and chief forensic serologist 

Gary Harmor produced a report in February 2012.  Mot. Ex. 1 (“2012 Report”) [Dkt. No. 2008-1].  

In April 2018, the government asked SERI to retest the evidence.  SERI forensic serologist and 

DNA technical leader Phillip Hopper conducted a second analysis and produced a report in 

December 2018.  See Mot. Ex. 2 (“2018 Report”) [Dkt. No. 2008-1].  On March 21, 2019, Elmore 

filed a motion to exclude Hopper’s testimony.  Motion to Exclude (“Mot.”) [Dkt. No. 2008].  An 

evidentiary hearing took place on April 24, 2019, during which I heard testimony from Hopper, 

Harmor, and Dr. Dan Krane, an expert for Elmore.2  I heard argument the following day.   

II. DNA ANALYSIS  

A. Analysis of Complex Mixtures  

DNA analysis for single-source and simple mixtures—those with DNA from just one or 

two individuals—is objective and reproducible in part because it requires the exercise of little if 

any human judgment.  See Mot. 6 (citing Katherine Kwong, The Algorithm Says You Did It: The 

Use of Black Box Algorithms to Analyze Complex DNA Evidence, 31 Harv. J.L. & Tech. 275, 277 

                                                 
1 The appeal did not impact the case against Elmore, and he requested to be tried separately at the 
preexisting trial date.  Given concerns about judicial efficiency and witness security, I denied his 
request.  See Order re: Trial on July 16, 2018.  
  
2 Citations to the hearing transcript do not accompany references to the testimony I heard because 
the final version of the transcript was not yet available at the time this order was drafted.   
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(2017) (citations omitted) (hereinafter “Kwong”).3  By contrast, human judgment is required to 

analyze complex mixtures with three or more DNA profiles because “all of the individual DNA 

profiles [are] superimposed atop one another.”  Id. at 278.  An analyst must decide between 

“different interpretations that might be equally or similarly valid – and those decisions may have 

significant impacts on the ultimate results of the analysis.”  Id.   

 “It is frequently impossible to tell how many individuals’ DNA is present within a 

complex mixture”; a greater number of contributors only increases the rate of error, which usually 

comes in the form of an underestimate.  See id.; Declaration of Dan Krane (“Krane Decl.”) [Dkt. 

No. 2008-5] ¶¶ 12, 15.  For example, a 2005 study found that analysts mischaracterized known 

four-person mixtures as three-person mixtures at a rate of 70%.  Id.  These errors likely occur 

because of allele4 sharing:   

 
Some alleles at some loci are relatively common and therefore likely 
to overlap between contributors to a mixture.  Thus, the more 
individuals present in a mixture, the more likely it is the mixture will 
hide identifications of subsequent individuals, as the relative 
proportion of present versus absent alleles at each locus increases with 
each new contributor.   
 

Id.  As Krane testified at the hearing, a five-person sample can present very similarly to the way 

four-person mixtures do.    

Advancements in amplification technology have improved analysts’ ability to accurately 

determine the number of contributors because they amplify the alleles at more loci.  See Krane 

Decl. ¶¶ 13, 14.  For example, SERI previously relied on the Identifiler Plus kit, which amplifies 

the alleles at 15 loci.  The newer GlobalFiler kit, which SERI validated in December 2016, 

amplifies the alleles present at 21 loci,5 and some of the additional loci are polymorphic.  Hopper 

                                                 
3 Elmore previously provided the entire article with a status report on his anticipated challenge to 
this evidence.  Status Report Ex. 1 [Dkt. No. 1999-1].  
 
4 An allele is a sequence of DNA inherited from a biological parent.  With rare exceptions, people 
have two alleles at each locus.  A person is a homozygote if both parents contributed the same 
allele to a particular locus and a heterozygote if each parent contributed a different allele at that 
locus.  See Krane Decl. ¶ 11.   
 
5 Hopper’s declaration and the government’s opposition initially indicated that GlobalFiler 
amplifies the alleles at 24 loci.  Oppo. 2; Hopper Decl. ¶ 6.  Hopper clarified in his testimony that 
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testified that polymorphic loci are helpful to the analysis because they are more discriminating, 

meaning there are many possible alleles at that locus and thus two people are less likely to have 

the same genotype.   

GlobalFiler has improved the reliability of the conclusions regarding the number of 

contributors for known three-person mixtures.  See Krane Decl. ¶¶ 13, 14 (citing a study finding 

that no lab underestimated the number of contributors to known three-person mixtures); Hopper 

Decl. ¶ 6.  But known five-person mixtures were mischaracterized as originating from four or 

fewer individuals in approximately 61-75% of samples.6  Krane Decl. ¶ 13 (citation omitted).  

When SERI validated GlobalFiler, it tested two-, three-, four-, and five-person mixtures.  Hopper 

Decl. ¶ 8.  It experienced the same difficulties.  In fact, it underestimated all of the known five-

person mixtures tested:  

 
In each five-person mixture tested, the electropherograms showed no 
indication of more than four contributors.  This was not due to a 
shortcoming of GlobalFiler or the testing process, but rather because, 
by coincidence, the contributors used to create the test mixture shared 
alleles.  Given the genotypes of the contributors, no more than eight 
alleles could appear at any one locus.   

 

Id.  Hopper explained in his testimony that SERI often uses DNA profiles of employees and 

friends during validation studies.  A 2018 study found that analysts underestimated 64% of known 

five-person mixtures and 100% of known six-person mixtures—and characterized all of the 

mixtures as containing DNA from four individuals.7  Krane Decl. ¶ 14.   

Even with the improvement in amplification technology, other factors present challenges 

to accurately identifying the number of contributors.  The challenge of allele sharing is “frequently 

exacerbated by samples that have degraded or which originally contained only a small amount of 

DNA.”  Kwong at 278.  As Hopper testified at the hearing, degradation occurs when DNA breaks 

                                                 

the number 24 includes three loci that are not used in statistical calculations because they merely 
identify a person’s sex.  As relevant for Hopper’s analysis, GlobalFiler amplifies the alleles at 21 
loci.   
 
6 The study did not take peak height into account.  See Oppo. 5 n.2.   
 
7 The government points out that this study included results obtained using GlobalFiler along with 
kits that amplify fewer loci.   
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off between the bases, which usually happens to larger pieces first.  This process occurs naturally 

over time, although freezing DNA can slow it down.  Amplification kits are unable to copy DNA 

past the point where the breakage has occurred.   

B. Probabilistic Genotyping and Bullet  

Probabilistic genotyping is a statistical technique used to analyze DNA mixtures.  In 2018, 

SERI validated the probabilistic genotyping program Bullet for use with two-, three-, and four-

person mixtures.  Hopper Decl. ¶ 14.  SERI did not seek to validate Bullet for use with five-person 

mixtures.  According to Hopper’s testimony, one key advancement of Bullet is its ability to 

consider the possibility that some alleles are not detectable because they have dropped out of the 

mixture.  Due to degradation or simply low quantities of DNA, not all of a contributor’s alleles 

will necessarily be detectable at every locus.  Old technologies excluded individuals as 

contributors to a sample if just one of that individual’s alleles was missing from the sample.  By 

considering dropout, Bullet can account for the likelihood that a person might have contributed 

even if some alleles are absent.  

Bullet calculates a dropout rate based on the serologist’s conclusion about how many 

individuals contributed DNA to the mixture being analyzed.  By default, Bullet takes the sum of 

all the detected peaks and divides it by the number of contributors that the serologist has input, 

resulting in a probability that dropout has occurred at each individual locus.  The serologist can 

also set a different dropout rate.  Very high peaks, which indicate little or no degradation and few 

if any minor contributors, might suggest that the probability of dropout is zero.  With a probability 

of zero, Bullet will not consider any genotypes that include alleles not detected in the mixture.  By 

contrast, a probability of one will allow for the possibility that any number of alleles might have 

dropped out and make it effectively impossible to exclude any genotype as a possible contributor.   

Taking this information into account, Bullet then analyzes the genotypes that are possible 

at a given locus.  The program assigns a probability that a given genotype is present compared to 

others and ultimately produces a likelihood ratio.  The likelihood ratio is a ratio of two 

probabilities:  (1) the probability of the DNA evidence originating from the suspect and unknown 

persons, and (2) the probability of the DNA evidence originating entirely from unknown persons 
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other than the suspect.  Hopper Decl. ¶ 11.  Bullet calculates a likelihood ratio at each locus tested 

and then multiplies them together in order to arrive at an overall likelihood ratio.  Id.  SERI 

developed an internal scale to assign a word statement to explain the likelihood ratios Bullet 

produces.  Id. ¶ 33.  Unlike other probabilistic genotyping programs, Bullet consistently produces 

the same likelihood ratio if given the same inputs.  Id. ¶ 12.   

C. 2012 Analysis in this Case  

During the first round of testing the swabs from the car, Harmor used the Identifiler Plus 

amplification kit, which amplifies 15 loci.  Declaration of Gary Harmor (“Harmor Decl.”) [Dkt. 

No. 2031-2] ¶ 3.  After analyzing the DNA from all thirteen areas of the car, Harmor excluded 

Elmore as a potential contributor for ten.  2012 Report 8–10.  He was unable to perform a 

comparison for one swab because of insufficient DNA.  Id. at 8.  He concluded Elmore could be a 

minor contributor to another area, but so could one person in two.  Id. at 9.  For the right door 

handle, Harmor wrote that the swabs included “a mixture of DNA from at least five individuals.”  

Id. at 8.  He concluded that Turner was the major donor.  Id.  Elmore could possibly be a minor 

donor, but “approximately four in seven persons could also be a minor contributor considering 

Reginald Elmore’s genetic profile.”  Id.  An internal reviewer at SERI signed off on Harmor’s 

analysis.   

D. 2018 Analysis in this Case  

In April 2018, the government asked SERI to perform additional DNA testing on some 

areas of the car, including the right rear8 door handle.  Opposition (“Oppo.”) [Dkt. No. 2031] 2.  

Hopper used the recently validated Bullet to conduct the second analysis.  See 2018 Report.  

Hopper was aware that a colleague had already analyzed the same items, but he performed his 

own analysis and did not know that Harmor had concluded that five people contributed to the 

mixture.  Hopper Decl. [Dkt. No. 2031-1] ¶¶ 16, 26.  One mixture was weak and incomplete and 

thus unsuitable for comparison, and Hopper excluded Elmore as a possible contributor to others.  

2018 Report 8–9.  The following sections refer to his testing of the right door handle.   

                                                 
8 The report refers to the area as simply the right door handle, but Hopper indicated in his 
testimony that he was referring to the right rear door handle.  
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1. Amplification and Number of Contributors  

First, Hopper combined the extracted DNA that remained from Harmor’s analysis with the 

DNA that was extracted from the swabs the government sent with its retesting request.9  In total, 

he had 0.65 nanograms of DNA to test; SERI recommends that 1 nanogram of DNA be used with 

GlobalFiler whenever possible.  Next, he amplified the alleles using the GlobalFiler kit.  Hopper 

Decl. ¶¶ 6, 18.  The amplified DNA was then loaded onto a genetic analyzer, which displayed 

each fragment on a graph.  Hopper testified that the new graph showed fewer alleles than the 2012 

one had, indicating that degradation had taken place in the more than six years since the prior 

testing.  

Hopper then determined the number of DNA contributors, starting by counting the number 

of peaks on the electropherogram, each of which represents an allele.10  See Hopper Decl. ¶ 19.  

There were seven alleles at two loci:  D19S433 (“D19”) and D22S1045 (“D22”).  Gov’t Ex. 3; see 

Hopper Decl. ¶ 19.  Because nearly all human beings possess no more than two alleles at a given 

locus, and because seven was the highest allele count, Hopper concluded that the sample was a 

mixture of “at least four contributors.”  Id. ¶ 24.  Hopper used the term “at least” because “outside 

of laboratory controlled conditions, it is impossible to know with certainty the number of 

contributors to a mixture.”  Id.  The actual number of contributors can be larger than the apparent 

number because of degradation, allele sharing, and the presence of homozygote contributors.  See 

id.   

Hopper ruled out certain signs that might have indicated more than four contributors, 

starting with peak height imbalance.  See id. ¶¶ 20–23.  The peak heights of alleles from the same 

contributor are expected to be within about 60 percent of one another.  Hopper Decl. ¶ 20.  As a 

result, when alleles at the same locus have materially different heights, those alleles likely come 

from different contributors, suggesting more contributors than the number of alleles would 

otherwise indicate.  See id.  Hopper did not see peak height imbalance that would cause him to 

                                                 
9 Hopper testified that SERI stored the retained DNA frozen, but he was not aware how the 
government stored the swabs that SERI returned after the 2012 testing.  The 2018 testing 
consumed all of the remaining samples.   
 
10 There are exceptions, for example stutter peaks.  
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alter his conclusion.  At D19, there were two alleles with taller peaks.  See Gov’t Ex. 3.  Because 

the heights of those peaks were within 60 percent of each other, Hopper concluded that likely 

came from the same contributor,11  although those allele heights could have resulted from allele 

sharing or the presence of homozygotes.12  Hopper concluded that any of the remaining peaks 

could pair together in a genotype because they were all fairly short.   

In analyzing the number of contributors, Hopper also considered stutter peaks and peaks 

that were below the detection threshold.  See Hopper Decl. ¶ 21.  Below-threshold peaks can be 

caused by an allele that is present only in a small quantity or an artificial peak created during the 

amplification process.13  He disregards peaks that are below the analytical threshold “even though 

it is possible that those disregarded peaks represent alleles from minor contributors.”  Id.  There 

was one below-threshold peak at D22, and considering that peak would have raised the total 

number of alleles to eight.  Id.; Gov’t Ex. 3.  But because a four-person mixture can result in a 

locus with eight alleles, this below-threshold peak did not impact Hopper’s estimate of 

contributors.  See Hopper Decl. ¶ 21.  At the hearing, I asked Hopper about a red line appearing to 

the left of the first peak at D22.  He indicated that it could be relevant to his analysis, but he was 

not able to say what it was without being able to magnify it on the computer.14   

Regarding the two persons of interest—Turner and Elmore—Hopper did not see evidence 

of allele sharing that would cause him to conclude that there were more than four contributors to 

the mixture (assuming that both Turner and Elmore contributed).  See Hopper Decl. ¶ 23.  Turner 

and Elmore shared no alleles at the two loci where seven alleles were present, and “all four of their 

alleles [were] present” at each of those loci.  Id.  Regarding any remaining unknown contributors, 

Hopper could not rule out the possibility of allele sharing.   

                                                 
11 Hopper testified that D22’s seven alleles did not have such a simple pairing. 
 
12 When there is more than one of the same allele present at a particular locus, those alleles appear 
stacked together as one in the electropherogram.  
 
13 Specifically, a stutter peak can appear to the left of a taller peak.   
 
14 He also testified that while conducting the analysis, he was able to zoom in and consider the 
entire graph.  Doing so led him to conclude that there were seven alleles with a possible eighth.  
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For all of these reasons, Hopper decided to move forward with his analysis based on his 

conclusion that there were four contributors to the mixture.  He reiterated throughout his testimony 

that while there could have been more contributors, he decided on the number four because he saw 

no compelling reason to conclude that it was higher.   

2. The Likelihood Ratio  

Hopper then used Bullet to calculate a likelihood ratio.  Hopper Decl. ¶ 27.  He made 

several inputs before Bullet conducted the analysis.  First, he input his conclusion that the mixture 

contained four contributors.  Second, he assumed that Turner was a contributor to the mixture 

based on his conclusion that “the mixture is at least 18 billion times more likely” if it originated 

from Turner and three unknown individuals than if it originated from four unknown individuals.15  

Id. ¶ 30.  Third, he invoked Bullet’s ability to account for dropout at the six loci where Elmore’s 

alleles were absent.   

As to Elmore, Hopper concluded as follows:   

 
Assuming Isiah Turner is a contributor to the mixture, the DNA 
evidence is at least 270 thousand times more likely if it originated 
from Isiah Turner, Reginald Elmore (item 21A-1), and two unknown, 
unrelated individuals than if it originated from Isiah Turner and three 
unknown, unrelated individuals.16  

Id. ¶ 29; 2018 Report 8.  Based on SERI’s verbal scale,17 this result indicated “very strong” 

support for the proposition that Elmore is a contributor to the sample.  Hopper Decl. ¶¶ 28, 33.   

After Elmore moved to exclude this testimony, for the purposes of comparison Hopper 

asked Bullet to calculate a likelihood ratio based on the assumptions that five individuals 

                                                 
15 He acknowledged during his testimony that he knows of no agreed-upon threshold that a 
likelihood ratio must meet before making an assumption that an individual contributed to the 
mixture.   
 
16 Hopper agreed to revise his phrasing from “. . . 270 thousand times more likely to have arisen 
from . . .” to “. . . 270 thousand times more likely if it originated from . . .” in response to 
Elmore’s critique that prior conclusion was inaccurately stated.  See Hopper Decl. ¶ 29; 2018 
Report 8 (emphasis added).   
 
17 In response to Elmore’s criticism that SERI’s verbal scale does not match the one developed by 
the Scientific Working Group on DNA Analysis Methods (“SWGDAM”), Hopper noted that SERI 
developed its scale before SWGDAM had published a recommendation.  Hopper Decl. ¶ 33.  
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contributed to the mixture and one was Turner.18  Id. ¶ 31.  The result—roughly 60,000—shows 

that “the likelihood ratio would not dramatically change if the mixture in question had five 

contributors instead of four.”  Id.  Hopper acknowledged in his declaration and his testimony that 

because Bullet is not validated to perform that analysis, he would not rely on that statistic.  See id.  

Once Elmore challenged Hopper’s conclusion, Harmor reviewed his own conclusion in 

2012 that there were at least five contributors to the mixture.  See Harmor Decl. ¶ 5.  He now 

disavows it.  He testified that he could not remember why he reached that conclusion, and he did 

not have any documentation that might indicate the basis for it.  His “best guess is that [he] made a 

mistake” because “[t]he number of contributors was not relevant to the statistical analysis [he] was 

performing.”  Id. ¶ 7.  He testified that his technical reviewer must have missed the error as well.  

He re-reviewed the electropherogram and saw nothing to suggest that the mixture has five 

contributors.  Id. ¶ 5.  He did not consult his original technical reviewer to determine how he 

reached his earlier conclusion. 

LEGAL STANDARD 

Federal Rule of Evidence 702 allows a qualified expert to testify “in the form of an opinion 

or otherwise” where: 

(a) the expert’s scientific, technical, or other specialized knowledge 
will help the trier of fact to understand the evidence or to determine a 
fact in issue; 
(b) the testimony is based on sufficient facts or data; 
(c) the testimony is the product of reliable principles and methods; 
and 
(d) the expert has reliably applied the principles and methods to the 
facts of the case. 

Fed. R. Evid. 702. 

Expert testimony is admissible under Rule 702 if it is both relevant and reliable.  See 

Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 589 (1993).  “[R]elevance means that the 

evidence will assist the trier of fact to understand or determine a fact in issue.”  Cooper v. Brown, 

510 F.3d 870, 942 (9th Cir. 2007); see also Primiano v. Cook, 598 F.3d 558, 564 (9th Cir. 2010) 

(“The requirement that the opinion testimony assist the trier of fact goes primarily to relevance.”) 

                                                 
18 Bullet is only able to calculate a likelihood ratio for five-person mixtures if one or more 
contributor is known.  Id. ¶ 31.   
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(internal quotation marks omitted). 

Under the reliability requirement, the expert testimony must “ha[ve] a reliable basis in the 

knowledge and experience of the relevant discipline.”  Primiano, 598 F.3d at 565.  To ensure 

reliability, the court must “assess the [expert’s] reasoning or methodology, using as appropriate 

such criteria as testability, publication in peer reviewed literature, and general acceptance.”  Id.  

These factors are “helpful, not definitive,” and a court has discretion to decide how to test 

reliability “based on the particular circumstances of the particular case.”  Id. (internal quotation 

marks and footnotes omitted).  “When evaluating specialized or technical expert opinion 

testimony, the relevant reliability concerns may focus upon personal knowledge or experience.”  

United States v. Sandoval-Mendoza, 472 F.3d 645, 655 (9th Cir. 2006). 

The inquiry into the admissibility of expert testimony is “a flexible one” where “[s]haky 

but admissible evidence is to be attacked by cross examination, contrary evidence, and attention to 

the burden of proof, not exclusion.”  Primiano, 598 F.3d at 564.  “When the methodology is 

sound, and the evidence relied upon sufficiently related to the case at hand, disputes about the 

degree of relevance or accuracy (above this minimum threshold) may go to the testimony’s 

weight, but not its admissibility.”  i4i Ltd. P'ship v. Microsoft Corp., 598 F.3d 831, 852 (Fed. Cir. 

2010).  The burden is on the proponent of the expert testimony to show, by a preponderance of the 

evidence, that the admissibility requirements are satisfied.  Lust By & Through Lust v. Merrell 

Dow Pharm., Inc., 89 F.3d 594, 598 (9th Cir. 1996); see also Fed. R. Evid. 702 Advisory Cttee. 

Notes. 

DISCUSSION 

 The pending motion presents a narrow question:  whether Bullet is validated to perform the 

analysis on the sample at issue.  Elmore argues that I must exclude Hopper’s opinions because 

Bullet is not validated to analyze samples like the one at issue here, which according to Elmore 

likely has more than four contributors.19  Mot. 14.  The government counters that just because 

five- and six-person mixtures are often mischaracterized as four-person mixtures does not mean 

                                                 
19 Elmore also asserts that the jury is likely to misunderstand the likelihood ratio in a way that will 
prejudice him.  I do not reach this issue because I grant the motion on other grounds.  
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that this mixture was mischaracterized.  Oppo. 6.  Having reviewed the papers, heard the experts’ 

testimony, and considered the argument of counsel, I find that the government has not met its 

burden to show Bullet performed an analysis that it was validated to perform.  For a number of 

reasons, Hopper did not reliably conclude that only four individuals contributed DNA to the 

mixture at issue.   

First, the body of research in the record before me shows that five-person mixtures are 

underestimated as four-person mixtures at a troubling rate—a rate much higher than that 

associated with four- or three-person mixtures.  These errors occur because “the more individuals 

present in a mixture, the more likely it is the mixture will hide indications of subsequent 

individuals, as the relative proportion of present versus absent alleles at each locus increases with 

each new contributor.”  Krane Decl. ¶ 13.  In other words, as Krane testified, the difficulty in 

identifying the number of contributors to a complex mixture increases significantly more with 

each additional contributor.  GlobalFiler has improved analysts’ ability to accurately identify some 

complex mixtures by allowing them to evaluate the alleles at more loci.  See Krane Decl. ¶ 13 

(citing a study finding that if all alleles from every contributor are visible and there are no other 

complicating factors, known three-person mixtures are underestimated only in 0.2% of samples).  

But there remains a high rate of error, particularly for mixtures above four contributors.  See id. ¶¶ 

14–15.  A post-GlobalFiler study revealed that 64% of known five-person mixtures and 100% of 

known six-person mixtures were underestimated.20  Id. ¶ 14.  Most were misidentified as 

containing DNA from four contributors.  Id.   

Perhaps more importantly, SERI itself has demonstrated an inability to distinguish five-

person mixtures from four-person mixtures.  During the GlobalFiler validation study, it did not 

correctly identify a single five-person mixture.  Hopper asserted that these errors occurred because 

“by coincidence,” the individuals who contributed DNA to the study shared alleles.  But a 100% 

                                                 
20 The government asserts that I should not rely on the 64% figure from this study because it 
included data from kits that do not amplify as many loci as GlobalFiler does.  But the government 
has not pointed me to any evidence showing that the rate of underestimation is less concerning 
than these studies suggest.   
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rate of error21 gives no confidence in SERI’s ability to be accurate if faced with the same 

coincidence in the real world.  During his testimony, Hopper qualified his conclusion about the 

number of contributors many times over, honestly acknowledging the many reasons why the 

mixture might have more contributors than four.  Indeed, SERI’s executive director and chief 

forensic serologist concluded in 2012 that there were at least five contributors to the mixture.  

There is simply not enough evidence to conclude reliably that this mixture is a four-person 

mixture accurately identified by SERI instead of a five-person sample underestimated by SERI.  

Three facts specific to the sample at issue here cast further doubt on the reliability of 

Hopper’s conclusion.  First, he had only 0.65 nanograms of DNA to test, which is 35% below the 

amount recommended for use with GlobalFiler.  Second, more than six years elapsed between the 

first testing and the second, and Hopper testified that the sample showed signs of degradation.  See 

2018 Report 8 (“Due to the presence of weak typing results at some loci, it is possible that minor 

components of the mixture have dropped out in the larger loci.”).  Indeed, a side-by-side 

comparison of the fifteen loci amplified in 2012 and the same ones amplified in 2018 shows more 

alleles in the prior testing.  Both the low quantity of DNA and the degradation of the sample 

impact the detectability of alleles, which in turn impacts the dropout rate, which in turn underlies 

all of Bullet’s calculations.  Finally, there are two loci with seven alleles—and one of those loci 

has a below-threshold peak that could represent an eighth allele.  If that is the case, the sample can 

be a four-person mixture only if no two contributes share alleles at that locus, no contributor is a 

homozygote at that locus, and no additional alleles have dropped out at that locus.22   

The government argues that exclusion of the testimony is not appropriate; instead, Elmore 

can challenge Hopper’s analysis and conclusions during cross-examination.  But the number of 

                                                 
21 The government asserts that we do not know a rate of error appropriate to ascribe to this sample 
because known four-person samples were accurately identified 100% of the time.   

 
22 Elmore cross-examined Hopper on two profiles from the National Institute of Standards and 
Technology’s database of 1,036 random DNA profiles while cross-examining Hopper.  Viewing 
the five most significant loci according to Hopper, and invoking six instances of dropout just as 
Hopper did for Elmore, those two individuals (PT83879 and ZT79319) also could have 
contributed DNA to the mixture, raising the possible number of contributors to six.   
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contributors is a foundational part of every calculation Bullet performs.23  If that input is in doubt, 

the reliability of the entire analysis is necessarily in doubt.  To corroborate Hopper’s conclusion 

about the number of contributors, the government put forth the results he obtained after running 

Bullet with a five-person mixture input.  See Oppo. 6–7.  But Bullet was not validated to test five-

person mixtures, and I will not rely on that result for any purpose. 

DNA evidence can have a powerful effect on a jury’s evaluation of a criminal case.  See 

John W. Strong, Language and Logic in Expert Testimony: Limiting Expert Testimony by 

Restrictions of Function, Reliability and Form, 71 Or. L. Rev. 349, 367 n.81 (1992) (“There is 

virtual unanimity among courts and commentators that evidence perceived by jurors to be 

‘scientific’ in nature will have particularly persuasive effect.”) (citing cases).  If SERI could 

accurately identify five-person mixtures and if it had validated Bullet to analyze them, then it 

might have a reliable understanding of how underestimating a five-person mixture impacts the 

likelihood ratio.  That understanding could improve the reliability of Hopper’s conclusion on the 

number of contributors or make it appropriate to allow the government to present two likelihood 

ratios:  one based on four contributors and a second based on five.  Then the other problems 

identified in this Order, such as Harmor’s changed testimony, the small testing sample, and the 

signs of degradation, would be ripe for cross-examination.  But there are simply too many reasons 

to question the reliability of Hopper’s conclusion on this foundational issue, which brings the 

entire analysis outside the parameters of Bullet’s validation at SERI.  This testimony is not 

reliable, and it is not admissible.   

 

 

 

 

                                                 
23 For example, the number of contributors factors into the dropout rate Bullet uses for each locus.  
The government highlighted Bullet’s ability to account for dropout as a key advance of the 
technology.  As Elmore brought to light during Hopper’s cross-examination, a very low dropout 
rate would exclude Elmore while a very high dropout rate would effectively make it impossible to 
rule anyone out.   
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CONCLUSION 

 For the reasons set forth above, Elmore’s motion to exclude is GRANTED.  

IT IS SO ORDERED. 

Dated: April 29, 2019 

 

  

William H. Orrick 
United States District Judge 
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Effective: January 1, 2015 

California Penal Code § 1405. Motion for DNA testing 

(a) A person who was convicted of a felony and is currently serving a term of imprisonment may make a 

written motion, pursuant to subdivision (d), before the trial court that entered the judgment of 

conviction in his or her case, for performance of forensic deoxyribonucleic acid (DNA) testing. 

(b)(1) An indigent convicted person may request appointment of counsel in order to prepare a motion 

pursuant to subdivision (d) by sending a written request to the court. The request shall include the 

person's statement that he or she was not the perpetrator of the crime and shall explain how the DNA 

testing is relevant to his or her assertion of innocence. The request also shall include the person's 

statement as to whether he or she previously has had counsel appointed under this section. 

(2) If any of the information required in paragraph (1) is missing from the request, the court shall return 

the request to the convicted person and advise him or her that the matter cannot be considered 

without the missing information. 

(3)(A) Upon a finding that the person is indigent, he or she has included the information required in 

paragraph (1), and counsel has not previously been appointed pursuant to this subdivision, the court 

shall appoint counsel to investigate and, if appropriate, to file a motion for DNA testing under this 

section and to represent the person solely for the purpose of obtaining DNA testing under this section. 

(B) Upon a finding that the person is indigent, and counsel previously has been appointed pursuant to 

this subdivision, the court may, in its discretion, appoint counsel to investigate and, if appropriate, to file 

a motion for DNA testing under this section and to represent the person solely for the purpose of 

obtaining DNA testing under this section. 

(4) This section does not provide for a right to the appointment of counsel in a postconviction collateral 

proceeding, or to set a precedent for any such right, in any context other than the representation being 

provided an indigent convicted person for the limited purpose of filing and litigating a motion for DNA 

testing pursuant to this section. 

(c) Upon request of the convicted person or convicted person's counsel, the court may order the 

prosecutor to make all reasonable efforts to obtain, and police agencies and law enforcement 

laboratories to make all reasonable efforts to provide, the following documents that are in their 

possession or control, if the documents exist: 

(1) Copies of DNA lab reports, with underlying notes, prepared in connection with the laboratory testing 

of biological evidence from the case, including presumptive tests for the presence of biological material, 

serological tests, and analyses of trace evidence. 

(2) Copies of evidence logs, chain of custody logs and reports, including, but not limited to, 

documentation of current location of biological evidence, and evidence destruction logs and reports. 

(3) If the evidence has been lost or destroyed, a custodian of record shall submit a report to the 

prosecutor and the convicted person or convicted person's counsel that sets forth the efforts that were 

made in an attempt to locate the evidence. If the last known or documented location of the evidence 

prior to its loss or destruction was in an area controlled by a law enforcement agency, the report shall 



include the results of a physical search of this area. If there is a record of confirmation of destruction of 

the evidence, the report shall include a copy of the record of confirmation of destruction in lieu of the 

results of a physical search of the area. 

(d)(1) The motion for DNA testing shall be verified by the convicted person under penalty of perjury and 

shall include all of the following: 

(A) A statement that he or she is innocent and not the perpetrator of the crime. 

(B) Explain why the identity of the perpetrator was, or should have been, a significant issue in the case. 

(C) Make every reasonable attempt to identify both the evidence that should be tested and the specific 

type of DNA testing sought. 

(D) Explain, in light of all the evidence, how the requested DNA testing would raise a reasonable 

probability that the convicted person's verdict or sentence would be more favorable if the results of 

DNA testing had been available at the time of conviction. 

(E) Reveal the results of any DNA or other biological testing that was conducted previously by either the 

prosecution or defense, if known. 

(F) State whether any motion for testing under this section previously has been filed and the results of 

that motion, if known. 

(2) Notice of the motion shall be served on the Attorney General, the district attorney in the county of 

conviction, and, if known, the governmental agency or laboratory holding the evidence sought to be 

tested. Responses, if any, shall be filed within 90 days of the date on which the Attorney General and 

the district attorney are served with the motion, unless a continuance is granted for good cause. 

(e) If the court finds evidence was subjected to DNA or other forensic testing previously by either the 

prosecution or defense, it shall order the party at whose request the testing was conducted to provide 

all parties and the court with access to the laboratory reports, underlying data, and laboratory notes 

prepared in connection with the DNA or other biological evidence testing. 

(f) If the court determines that the convicted person has met all of the requirements of subparagraphs 

(A) to (F), inclusive, of paragraph (1) of subdivision (d), the court may, as it deems necessary, order a 

hearing on the motion. The judge who conducted the trial, or accepted the convicted person's plea of 

guilty or nolo contendere, shall conduct the hearing unless the presiding judge determines that judge is 

unavailable. Upon request of either party, the court may order, in the interest of justice, that the 

convicted person be present at the hearing of the motion. Either party, upon request, may request an 

additional 60 days to brief issues raised in subdivision (g). 

(g) The court shall grant the motion for DNA testing if it determines all of the following have been 

established: 

(1) The evidence to be tested is available and in a condition that would permit the DNA testing 

requested in the motion. 

(2) The evidence to be tested has been subject to a chain of custody sufficient to establish it has not 

been substituted, tampered with, replaced, or altered in any material aspect. 



(3) The identity of the perpetrator of the crime was, or should have been, a significant issue in the case. 

(4) The convicted person has made a prima facie showing that the evidence sought to be tested is 

material to the issue of the convicted person's identity as the perpetrator of, or accomplice to, the 

crime, special circumstance, or enhancement allegation that resulted in the conviction or sentence. The 

convicted person is only required to demonstrate that the DNA testing he or she seeks would be 

relevant to, rather than dispositive of, the issue of identity. The convicted person is not required to show 

a favorable result would conclusively establish his or her innocence. 

(5) The requested DNA testing results would raise a reasonable probability that, in light of all the 

evidence, the convicted person's verdict or sentence would have been more favorable if the results of 

DNA testing had been available at the time of conviction. The court in its discretion may consider any 

evidence whether or not it was introduced at trial. In determining whether the convicted person is 

entitled to develop potentially exculpatory evidence, the court shall not decide whether, assuming a 

DNA test result favorable to the convicted person, he or she is entitled to some form of ultimate relief. 

(6) The evidence sought to be tested meets either of the following conditions: 

(A) The evidence was not tested previously. 

(B) The evidence was tested previously, but the requested DNA test would provide results that are 

reasonably more discriminating and probative of the identity of the perpetrator or accomplice or have a 

reasonable probability of contradicting prior test results. 

(7) The testing requested employs a method generally accepted within the relevant scientific 

community. 

(8) The motion is not made solely for the purpose of delay. 

(h)(1) If the court grants the motion for DNA testing, the court order shall identify the specific evidence 

to be tested and the DNA technology to be used. 

(2) The testing shall be conducted by a laboratory that meets the FBI Director's Quality Assurance 

Standards and that is mutually agreed upon by the district attorney in a noncapital case, or the Attorney 

General in a capital case, and the person filing the motion. If the parties cannot agree, the court shall 

designate a laboratory that meets the FBI Director's Quality Assurance Standards. Laboratories 

accredited by the following entities have been determined to satisfy this requirement: the American 

Association for Laboratory Accreditation (A2LA), the American Society of Crime Laboratory 

Directors/Laboratory Accreditation Board (ASCLD/LAB), and Forensic Quality Services (ANSI-ASQ 

National Accreditation Board FQS). 

(3) If the accredited laboratory selected by the parties or designated by the court to conduct DNA 

testing is not a National DNA Index System (NDIS) participating laboratory that takes or retains 

ownership of the DNA data for entry into the Combined DNA Index System (CODIS), the laboratory 

selected to perform DNA testing shall not initiate analysis for a specific case until documented approval 

has been obtained from an appropriate NDIS participating laboratory's technical leader of acceptance of 

ownership of the DNA data from the selected laboratory that may be entered into or searched in CODIS. 



(i) In accordance with the court's order pursuant to subdivision (h), the laboratory may communicate 

with either party, upon request, during the testing process. The result of any testing ordered under this 

section shall be fully disclosed to the person filing the motion, the district attorney, and the Attorney 

General. If requested by any party, the court shall order production of the underlying laboratory data 

and notes. 

(j)(1) The cost of DNA testing ordered under this section shall be borne by the state or the applicant, as 

the court may order in the interests of justice, if it is shown that the applicant is not indigent and 

possesses the ability to pay. However, the cost of any additional testing to be conducted by the district 

attorney or Attorney General shall not be borne by the convicted person. 

(2) In order to pay the state's share of any testing costs, the laboratory designated in subdivision (h) 

shall present its bill for services to the superior court for approval and payment. It is the intent of the 

Legislature to appropriate funds for this purpose in the 2000-01 Budget Act. 

(k) An order granting or denying a motion for DNA testing under this section shall not be appealable, and 

shall be subject to review only through petition for writ of mandate or prohibition filed by the person 

seeking DNA testing, the district attorney, or the Attorney General. The petition shall be filed within 20 

days after the court's order granting or denying the motion for DNA testing. In a noncapital case, the 

petition for writ of mandate or prohibition shall be filed in the court of appeal. In a capital case, the 

petition shall be filed in the California Supreme Court. The court of appeal or California Supreme Court 

shall expedite its review of a petition for writ of mandate or prohibition filed under this subdivision. 

(l) DNA testing ordered by the court pursuant to this section shall be done as soon as practicable. 

However, if the court finds that a miscarriage of justice will otherwise occur and that it is necessary in 

the interests of justice to give priority to the DNA testing, a DNA laboratory shall be required to give 

priority to the DNA testing ordered pursuant to this section over the laboratory's other pending 

casework. 

(m) DNA profile information from biological samples taken from a convicted person pursuant to a 

motion for postconviction DNA testing is exempt from any law requiring disclosure of information to the 

public. 

(n) Notwithstanding any other provision of law, the right to file a motion for postconviction DNA testing 

provided by this section is absolute and shall not be waived. This prohibition applies to, but is not 

limited to, a waiver that is given as part of an agreement resulting in a plea of guilty or nolo contendere. 

(o) The provisions of this section are severable. If any provision of this section or its application is held 

invalid, that invalidity shall not affect other provisions or applications that can be given effect without 

the invalid provision or application. 



Effective: January 1, 2015 

California Penal Code § 1405.1. Grant of motion for DNA testing; upload of DNA 

profile to State Index System and National DNA Index System; conditions 

 (a) When the court grants a motion for DNA testing pursuant to Section 1405 and a DNA profile of an 

unknown contributor is generated, the court may conduct a hearing to determine if the DNA profile 

should be uploaded into the State Index System, and if appropriate, the National DNA Index System. The 

court may issue an order directing the upload of the DNA profile into the State Index System, and if 

appropriate, the National DNA Index System, only if all of the following conditions are met: 

(1) The source of the DNA profile is attributable to the putative perpetrator of the crime. 

(2) The profile meets all requirements, whether technical or otherwise, for permanent inclusion into the 

State Index System, and if appropriate, the National DNA Index System, as determined by the 

Department of Justice, the Federal Bureau of Investigation, federal law, and California law. 

(3) The convicted person or convicted person's counsel provides written notice to the California 

Combined DNA Index System (CODIS) State Administrator at the Department of Justice, the Attorney 

General, and the district attorney 30 court days prior to the hearing to determine if the DNA profile 

should be uploaded into the State Index System, and if appropriate, the National DNA Index System. 

(b) A court shall not order an upload of a DNA profile into the State Index System or the National DNA 

Index System that violates any CODIS or state rule, policy, or regulation. 



Additional Reading 
I.E. Dror, G. Hampikian, Subjectivity and bias in forensic DNA mixture interpretation, Sci. 

Justice (2011), doi:10.1016/j.scijus.2011.08.004 

Link: https://www.sciencedirect.com/science/article/abs/pii/S1355030611000967 

 

https://www.sciencedirect.com/science/article/abs/pii/S1355030611000967
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